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Recent Developments in 

Professional Responsibility

Formal Ethics Opinions
Formal ethics opinions are adopted by
the Board of Governors of the Kentucky
Bar Association under the provisions of
Kentucky Supreme Court Rule 3.530(4).
But note that the Rule provides: "Both
informal and formal opinions shall be
advisory only;. . .”

⚫ Stengel v. KBA, 162 S.W.3d 914 (Ky.
2005)

 
 

 

Lawyers’ Obligations Regarding Client 

Funds Held by the Lawyer to Which Third 

Persons Claim An Interest
➢ Subject: What are the lawyer’s obligations and the 

lawyer’s permitted course of action when holding client 

funds to which a third party claims a legal or an equitable 

interest in the client funds?

➢ Examples:

⚫ Medical provider services

⚫ Litigation funding client loan agreements

⚫ Common law and contractual subrogation claims

⚫ Federal and State statutory liens such as through the Center 

for Medicare Services

⚫ ERISA liens

⚫ Child support obligations

 
 

 

https://govt.westlaw.com/kyrules/Document/N2F72D760B59611ECB0EBBCB8C7078B8C?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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“Other People’s Money”

SCR 3.130(1.15)

➢What is the lawyer’s duty (what can 

the lawyer do) when the client 

says:  
⚫ “Give me my money and I’ll pay the lien” 

or 

⚫ “Give me my money and forget about that 

lien”

⚫ “Just give me my money or you’re fired.”

➢ What is the Lawyer’s Duty After the Client 

Discharges the Lawyer Over the Third Party Claim?

 
 

 

How Did We Get Here?

Prior to the 2014 Amendments, SCR 

3.130(1.15) generally followed the ABA 

Model Rule.

The Kentucky Rules of Professional 

Conduct Were Adopted by Supreme Court 

of Kentucky by Order 89-1, eff. 1-1-90.

 
 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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How Did We Get Here?

SCR 3.130(1.15) Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is

in a lawyer's possession in connection with a representation

separate from the lawyer's own property. Funds shall be kept in

a separate account maintained in the state where the lawyer's

office is situated, or elsewhere with the consent of the client,

third person, or both in the event of a claim by each to the

property. The separate account referred to in the preceding

sentence shall be maintained in a bank which has agreed to

notify the Kentucky Bar Association in the event that any

overdraft occurs in the account. Other property shall be

identified as such and appropriately safeguarded. Complete

records of such account funds and other property shall be kept

by the lawyer and shall be preserved for a period of five years

after termination of the representation.

 
 

 

SCR 3.130(1.15(b)) – 1990

(b) Upon receiving funds or other property in

which a client or third person has an interest, a

lawyer shall promptly notify the client or third

person. Except as stated in this rule or otherwise

permitted by law or by agreement with the client, a

lawyer shall promptly deliver to the client or third

person any funds or other property that the client

or third person is entitled to receive and, upon

request by the client or third person, shall promptly

render a full accounting regarding such property.

 
 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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SCR 3.130(1.15(c)) – 1990

(c) When in the course of representation a

lawyer is in possession of property in which

both the lawyer and another person claim

interests, the property shall be kept separate

by the lawyer until there is an accounting

and severance of their interests. If a dispute

arises concerning their respective interests,

the portion in dispute shall be kept separate

by the lawyer until the dispute is resolved.

 
 

 

2009 Amendments
➢ (b) Upon receiving funds or other property in which a 

client or third person has an interest, a lawyer shall 

promptly notify the client, or third person, or both in the 

event of claims by each to the property. Except as stated 

in this Rule or otherwise permitted by law or by 

agreement with the client, third person, or both in the 

event of a claim by each to the property, a lawyer shall 

promptly deliver to the client or third person any funds or 

other property that the client or third person is entitled to 

receive and, upon request by the client or third person, 

shall promptly render a full accounting regarding such 

property.

➢ The KBA Ethics 2000 Committee Report contains the following discussion of the then 

proposed Rule 1.15 as compared to the Model Rule 1.15 at pp. 1-170-1-171:(a) 

Language has been added to paragraphs (a), (b), and (c) of the Rule clarifying 

responsibilities when there is a claim by both a client and third party for funds held by 

a lawyer.
 

 
 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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2009 Amendments

(c) When in the course of representation a lawyer

is in possession of funds or other property in which

[two or more persons (one of whom may be the

lawyer)] the lawyer and client claim interests and

are not in agreement regarding those interests, the

funds or other property in dispute shall be kept

separate by the lawyer until the dispute is

resolved. The lawyer shall promptly distribute all

portions of the funds or other property in [as to]

which the interests are not in conflict [dispute].

 
 

 

2014 Amendments to Rule 1.15 

Removed “Third Party” Duties
➢ Effective January 1, 2014, the Supreme Court of Kentucky amended 

SCR 3.130(1.15(b) & (c)) to delete references in Rule 1.15 to “third 

person” claims against client held funds.

⚫ Sections (b) and (c) of SCR 3.130(1.15) shall read:

➢ (b) Upon receiving funds or other property in which a client [or third

person] has an interest, a lawyer shall promptly notify the client

[,third person, or both in the event of claims by each to the property].

Except as stated in this Rule or otherwise permitted by law or by

agreement with the client [third person, or both in the event of a

claim by each to the property] a lawyer shall promptly deliver to the

client [or third person] any funds or other property that the client [or

third person] is entitled to receive and, upon request by the client [or

third person], shall promptly render a full accounting regarding such

property.

 
 

 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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2014 Amendments to Rule 1.15 

Removed “Third Party” Duties
(c) When in the course of representation, a lawyer is in

possession of funds or other property in which [two or

more persons (one of whom may be the lawyer)] the

lawyer and client claim interests and are not in

agreement regarding those interests, the funds or other

property in dispute shall be kept separate by the lawyer

until the dispute is resolved. The lawyer shall promptly

distribute all portions of the funds or other property in [as

to] which the interests are not in conflict [dispute].

Order 2013-12, effective January 1, 2014 [Note: The bracketed and underlined

language appears in the June 19, 2013 Supreme Court Rules Hearing presentation

as the proposed amendment to SCR 3.130(1.15)].

 
 

 

Current SCR 3.130(1.15(b))

(b) Upon receiving funds or other property

in which a client has an interest, a lawyer

shall promptly notify the client. Except as

stated in this Rule or otherwise permitted by

law or by agreement with the client a lawyer

shall promptly deliver to the client any funds

or other property that the client is entitled to

receive and, upon request by the client, shall

promptly render a full accounting regarding

such property.
 

 
 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Current SCR 3.130(1.15(c))

(c) When in the course of representation a

lawyer is in possession of funds or other

property in which the lawyer and client claim

interests and are not in agreement regarding

those interests, the funds or other property

in dispute shall be kept separate by the

lawyer until the dispute is resolved. The

lawyer shall promptly distribute all portions

of the funds or other property in which the

interests are not in conflict.
 

 
 

“Other People’s Money”

⚫ “Give me my money and I’ll pay the 

lien” or 

⚫ “Give me my money and forget about 

that lien” or

⚫ “Just give me my money or you’re 

fired.”

 
 

 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)


9 

 

Current SCR 3.130(1.15(b))

(b) Upon receiving funds or other property

in which a client has an interest, a lawyer

shall promptly notify the client. Except as

stated in this Rule or otherwise permitted by

law or by agreement with the client a lawyer

shall promptly deliver to the client any funds

or other property that the client is entitled to

receive and, upon request by the client, shall

promptly render a full accounting regarding

such property.
 

 

Complying with Rule 1.15 and 

Lien Obligations
➢ A lawyer follows the Rules of Professional

Conduct by disbursing client funds to the

client as instructed by the client.

➢ Rule 1.15(b) only directs the lawyer to “. . .

promptly deliver to the client any funds or

other property that the client is entitled to

receive. . . .”

 
 

 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Complying with Rule 1.15 and 

Lien Obligations
➢ Rule 1.15 does not require the lawyer to

deliver funds or property to the client to

which the client is not entitled to possess

due to a common law or statutory claim or

lien, particularly if by making the

distribution the lawyer could become

personally liable.

 
 

 

Comment 1 to Rule 1.15

➢ “A lawyer should hold property of others

with the care required of a professional

fiduciary.”

➢ “All property which is the property of

clients or third persons, including

prospective clients, must be kept separate

from the lawyer's business and personal

property and, if monies, in one or more

trust accounts.”

 
 

 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Comment 2 to Rule 1.15

➢The lawyer may have a claim to

the funds held as well as third

parties.

➢“The disputed portion of the funds

must be kept in a trust account

and the lawyer should suggest

means for prompt resolution of

the dispute, such as arbitration.”
 

 
 

If Discharged By The Client

➢ SCR 3.130(1.16) provides:

➢ (d) Upon termination of representation, a lawyer

shall take steps to the extent reasonably

practicable to protect a client's interests, such as

giving reasonable notice to the client, allowing

time for employment of other counsel,

surrendering papers and property to which the

client is entitled and refunding any advance

payment of fee or expense that has not been

earned or incurred.

 
 

 

https://govt.westlaw.com/kyrules/Document/N45D4E370BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N72EE9A90BB6A11EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Net Result

➢ “In sum, a lawyer would not violate the Rules of

Professional Conduct by satisfying common law,

statutory, or other enforceable lien claims or

obligations from funds held in the lawyer’s trust

account so as to insure that the lawyer is not

held personally liable for the client’s obligation.”

➢ “In these circumstances the lawyer would be

well advised to seek a determination from a

court or other tribunal of the validity and amount

of the lien or other legal obligation affecting the

client’s funds before disbursing the funds.”

 
 

 

Net Result

“The Rules of Professional Conduct address only

the ethical duties of an attorney in Kentucky, not

the substantive law on liens, subrogation claims,

client contracts, ERISA liens, Medicare/Medicaid

issues, or child support claims or liens, etc.

The legal viability of those types of claims must be

assessed by the lawyer on a case-by-case basis. It

would be appropriate for lawyers to consider, when

preparing their engagement letters, adding a

provision explaining the lawyer’s legal obligations

in disbursing client funds.”
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Ethics Opinion KBA E-455

➢How does a potential client who 

confers with a lawyer about hiring the 

lawyer to represent the potential client 

in a matter become the lawyer’s 

Prospective Client, and what are the 

ethical ramifications to the lawyer and 

the lawyer’s present, and future 

clients?

➢SCR 3.130(1.18)
 

 
 

Who Is a “Prospective Client”

➢ A person comes into your office with a 

potential claim, or

➢ You receive a call from an existing client 

carrier about representation of an insured, or

➢ Your conflicts check reveals a surprise 

connection, or

➢ You’re suing an estate (or other entity) and 

your intake folks field a potential claim call 

from an estate beneficiary (or entity owner).

 
 

 

https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-455.pdf
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Who Is a “Prospective Client”

➢ Was the potential client acting in good

faith to acquire legal advice or was the

potential client’s actions an attempt to

disqualify the lawyer?

 
 

 

How does a potential client 

become a “prospective client”?
➢ A lawyer’s ability to enter into a lawyer-

client relationship with a prospective client 

is limited primarily by three Rules of 

Professional Conduct:

⚫ SCR 3.130(1.7), Conflict of Interest: Current 

Clients,

⚫ SCR 3.130(1.9), Duties to Former Clients,

⚫ SCR 3.130(1.10) Imputation of conflicts of 

interest: general rule.

 
 

 

https://govt.westlaw.com/kyrules/Document/N0379E390BB6A11EC9AB9DAC036E53B63?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6F782DF0BB6911EC871BBD85CE4BA4A0?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N0559E3A0BB6911EC9B64FBDA1DB24F24?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Rule 1.18.  

Duties to prospective client.

(a) A person who discusses with a

lawyer the possibility of forming a

client-lawyer relationship with

respect to a matter is a prospective

client.

 
 

 

Rule 1.18.  

Duties to prospective client.
(b) Even when no client-lawyer

relationship ensues, a lawyer who has

had discussions with a prospective

client shall not use or reveal

information learned in the consultation,

except as Rule 1.9 would permit with

respect to information of a former

client.

 
 

 

https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Rule 1.18.  

Duties to prospective client.
(c) A lawyer subject to paragraph (b) shall not

represent a client with interests materially adverse to

those of a prospective client in the same or a

substantially related matter if the lawyer received

information from the prospective client that could be

significantly harmful to that person in the matter,

except as provided in paragraph (d). If a lawyer is

disqualified from representation under this paragraph,

no lawyer in a firm with which that lawyer is associated

may knowingly undertake or continue representation in

such a matter, except as provided in paragraph (d).

 
 

 

Rule 1.18.  

Duties to prospective client.
(d) When the lawyer has received disqualifying information as

defined in paragraph (c), representation is permissible if:

⚫ (1) both the affected client and the prospective client have

given informed consent, confirmed in writing, or;

⚫ (2) the lawyer who received the information took

reasonable measures to avoid exposure to more

disqualifying information than was reasonably necessary

to determine whether to represent the prospective client;

and

⚫ (i) the disqualified lawyer is timely screened from any

participation in the matter and is apportioned no part of the

fee therefrom; and

⚫ (ii) written notice is promptly given to the prospective

client.
 

 

https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Rule 1.18.  

Duties to prospective client.
➢ A person or entity becomes a “prospective 

client” by discussing with a lawyer the 

possibility of forming a client-lawyer 

relationship with respect to a matter;

➢ However, not every communication with a 

lawyer, whether in-person or by electronic 

means, constitutes a “discussion” within 

the meaning of the Rule.

 
 

 

Prospective Clients

➢ If the potential client provides the attorney 

with confidential information that is 

significantly harmful to such person, then it 

is most likely that the person will become a 

prospective client.

➢ A person who discloses or communicates 

information to a lawyer must have a bona 

fide intent of 

⚫ retaining the lawyer 

⚫ or a good faith intention to seek legal advice.

 
 

https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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KBA E-455 “Best Practices”

➢ Avoid the casual conversation, i.e.,

church, ball games, on the street, etc.

➢ Tell the person to limit what is told until

you agree to accept the representation.

⚫ Simple facts: type of case, names of persons

involved, etc.

➢ Complete conflicts checks promptly.

⚫ E-455 provides a suggested “Conflicts

Consultation Form.”

 
 

KBA E-455 “Best Practices”

➢ Contact through a law firm’s website.

⚫ ABA Formal Opinion 10-457 (August 5, 2010)

➢ Warnings or cautionary statements on a lawyer’s website

can be designed to and may effectively limit, condition,

or disclaim a lawyer’s obligation to a website reader.

➢ “We welcome e-mails, but do not send confidential

information by e-mail.”

➢ “Sending us e-mail does not create an attorney-client

relationship. We do not have any obligation to keep

information you send us confidential unless and until we

check for potential conflicts of interest and agree to

represent you.”

 
 

 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-455.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-455.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-455.pdf
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KBA E-455 “Best Practices”

➢ Use of a professional answering service or

of staff trained to field cold calls.

➢ Have a list of predetermined questions

which are designed to extract personal

and case information so that the lawyer

might assure that a potential client’s

confidential information is not disclosed

without first giving the lawyer the

opportunity to do a conflicts check.

 
 

 

What is “significantly harmful” 

prospective client information?

➢Rule 1.18(c) limits its application to 

those situations where a lawyer 

learns a potential client’s confidential 

information that 

⚫ (1) arises out of the same or a 

substantially related matter and 

⚫ (2) is significantly harmful to the 

potential client. 

 
 

 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-455.pdf
https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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ABA Formal Opinion 492 (June 9, 

2020)

➢ Examples of “significantly harmful” 

information:

⚫ Exchange of views on settlement value & 

timing;

⚫ Personal accounts of the event;

⚫ Prospective client’s strategic thinking;

⚫ Sensitive personal information in dissolution 

matter;

⚫ Prospective client’s financial information.

 
 

 

“Significantly Harmful” is Fact 

Specific and Subjective
➢ A mere conclusory statement of harmfulness is generally not 

enough to substantiate a party’s position that the information 

disclosed is significantly harmful. 

➢ For example, a party’s statement that the information is “non-

public” is not necessarily synonymous with confidential or 

privileged information because even information that is not 

generally available to the public can be discovered. 

➢ Information cannot be significantly harmful to a prospective 

client if: 

⚫ (1) it can be procured from an alternate source; or 

⚫ (2) it is most likely to be revealed during discovery, which, of 

course, is what a court may need to consider as an item of 

information that is likely to be discovered.
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Summary
➢ A prospective client is a person who consults a lawyer about

the possibility of forming a client-lawyer relationship.

➢ SCR 3.130(1.18) governs whether the consultation limits the

lawyer or the lawyer’s firm from accepting a new client whose

interests are materially adverse to the prospective client in a

matter that is the same or substantially related to the subject

of the consultation, even when no client-lawyer relationship

results from the consultation.

➢ Further, a lawyer is prohibited from accepting a new matter if

the lawyer receives information from a prospective client that

could be significantly harmful to a prior prospective client in

the new matter.

➢ Whether information learned by the lawyer could be

significantly harmful is a fact-based inquiry.

 
 

Ethics Opinion KBA E-454

➢ Ethical Responsibilities of an Attorney as a 

Guardian Ad Litem

⚫ SCR 3.130(1.1) 

⚫ SCR 3.130(1.4) 

⚫ SCR 3.130(1.6) 

⚫ SCR 3.130(1.14)

➢ Morgan vs. Getter et al., 441 S.W.3d 94 

(Ky. 2014)

 
 

 

https://govt.westlaw.com/kyrules/Document/N645CA9B0BB6811EC8872F4D1F073B748?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-454.pdf
https://govt.westlaw.com/kyrules/Document/NF06D7C30BB6911EC82A4A2E461636868?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NA86B3B10BB6A11ECB07CABA075E1F7F9?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NAECEEE80BB6911EC871BBD85CE4BA4A0?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Ethical Responsibilities of an 

Attorney as a Guardian Ad Litem

➢ KRS 387.305 sets forth the duties of a 

GAL.

➢ “(The GAL) is appointed to represent 

defendants who are under legal 

disability and is given the duty to 

‘attend properly to the preparation of 

the case’ in their behalf....”

⚫ Black vs. Wiedeman, 254 S.W.2d 344, 346 

(Ky. 1952)

 
 

 

Ethical Responsibilities of an 

Attorney as a Guardian Ad Litem

➢ Although not having the powers of a regular

guardian, (the GAL) fully represents the infant

and is endowed with similar powers for

purposes of litigation in hand....

➢ The guardian ad litem is both a fiduciary and

lawyer of the infant, and in a special sense,

the representative of the court to protect the

minor.”

⚫ Black vs. Wiedeman, 254 S.W.2d 344, 346 

(Ky. 1952)

 
 

 

https://apps.legislature.ky.gov/law/statutes/statute.aspx?id=36036
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A Guardian Ad Litem Cannot Serve 

Two Masters

➢ “(A) lawyer undertaking to serve in the hybrid

role of attorney-for-the-child/advisor-to-the

court is immediately confronted with a likely

conflict between his or her duty to report to

the court and the duties to maintain the child-

client’s confidences, Supreme Court Rule

(SCR) 3.130-1.6, and not to act as both

advocate and witness.”

⚫ Morgan vs. Getter et al., 441 S.W.3d 94, 108

(Ky. 2014)

A Guardian Ad Litem and 

Diminished Capacity of the Client

➢ SCR 3.130(1.14)

⚫ Rule 1.14 reminds GALs that a client may

have a diminished mental capacity by virtue of

minority, age, mental impairment or other

reason which places the client at a risk of “...

substantial physical, financial or other harm”

unless some action is taken by the lawyer,

and the client cannot act in his/her own

interest. At that point, under this Rule, the

attorney is entitled to take “reasonably

necessary protective action” for the client.

https://govt.westlaw.com/kyrules/Document/NAECEEE80BB6911EC871BBD85CE4BA4A0?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Diminished Capacity of the 

Client
➢ Under Rule 1.14 the attorney is required to

maintain a normal client-lawyer

relationship with the client, and be guided

by the wishes and values of the client to

the extent known; the client’s best

interests, and to make the least restrictive

intrusion into the client’s decision-making

process.

 
 

 

Diminished Capacity And Risk of Substantial 

Physical, Financial or Other Harm

➢ The attorney is authorized to take

“reasonably necessary protective action”

for the client with diminished capacity.

➢ Rule 1.14 “impliedly authorizes” the

attorney to reveal information about the

client to the extent reasonably necessary

to protect the client’s interest.

 
 

 

https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Ethical Responsibilities of an 

Attorney as a Guardian Ad Litem

➢ Represent the interests of the client.

➢ Maintain as normal an attorney/client 

relationship as possible.

➢ May have to undertake protective 

measures if there is a risk of substantial 

harm to the client.

➢ Rule 1.14 sets out a progressive 

procedure.

 
 

 

KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢May a former government officer or

employee, in connection with a matter

in which the lawyer substantially and

personally participated, disclose

information about that matter to third

parties?

⚫ May the lawyer be a fact witness?

⚫ May the lawyer serve as an expert?

 
 

 

https://govt.westlaw.com/kyrules/Document/NB9175630BB6811ECB043DD63579CCC35?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
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KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ SCR 3.130(1.11(a))

➢ Former government lawyer employee:  

⚫ If the lawyer “participated personally and 

substantially as a public officer or employee,”

⚫ Then lawyer may not “represent a client in 

connection with the matter, unless the 

appropriate government agency gives 

informed consent, confirmed in writing, to the 

representation.”

 
 

 

KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ What constitutes personal and substantial 

participation in the same matter?

⚫ “direct participation by a government employee

through a process of decision, approval, disapproval,

recommendation, the rendering of advice,

investigation, or otherwise.”

⚫ “would include an exchange of confidential

information in the form of planning and strategy, or

discussions of potential witnesses to be called on the

defendant’s behalf, or avenues of investigation to be

taken.”

 
 

 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://govt.westlaw.com/kyrules/Document/N175EC610BB6911EC9B64FBDA1DB24F24?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ Compare SCR 3.130(1.9(a)):

➢ (a) A lawyer who has formerly

represented a client in a matter shall not

thereafter represent another person in the

same or a substantially related matter in

which that person's interests are materially

adverse to the interests of the former client

unless the former client gives informed

consent, confirmed in writing.

 
 

 

KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ Under Rule 1.11(a) the trigger for dis-

qualifying a lawyer formerly employed by

the government is personal and

substantial participation in the same

matter, as opposed to actual

representation in the same or a

substantially related matter.

➢ Rule 1.11(c) allows screening of the

former government lawyer.

 
 

 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://govt.westlaw.com/kyrules/Document/N175EC610BB6911EC9B64FBDA1DB24F24?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N175EC610BB6911EC9B64FBDA1DB24F24?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6F782DF0BB6911EC871BBD85CE4BA4A0?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ Rule 1.11(c) “a lawyer having information

that the lawyer knows is confidential

government information about a person

acquired when the lawyer was a public

officer or employee, may not represent a

private client whose interests are adverse

to that person in a matter in which the

information could be used to the material

disadvantage of that person.”

 
 

 

KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ Rule 1.9(c)(1) does not limit use of client 

information that has become “generally 

known.”
⚫ Comment 9 to Rule 1.9 states:  “Paragraph (c) provides that 

information acquired by the lawyer in the course of representing 

a client may not subsequently be used or revealed by the lawyer 

to the disadvantage of the client. However, the fact that a lawyer 

has once served a client does not preclude the lawyer from 

using generally known information about that client when later 

representing another client.”

➢ See ABA Formal Opinion 479 (2017)  commenting on 

“generally known.” 

 
 

 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://govt.westlaw.com/kyrules/Document/N175EC610BB6911EC9B64FBDA1DB24F24?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6F782DF0BB6911EC871BBD85CE4BA4A0?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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KBA E-453 Confidentiality of Information for 

Former Government Officers or Employees

➢ May a former government officer or

employee serve as an expert witness in

proceedings about a matter in which the

lawyer did not substantially and personally

participate, but which took place while

he/she was a government officer or

employee?

➢ Yes – Lawyer would be using general

information about the governmental

institution.
 

 
 

Ethics Hotline SCR 3.530

(5) Both informal and formal opinions shall be
advisory only; however, no attorney shall be
disciplined for any professional act performed
by that attorney in compliance with an
informal opinion furnished by the Ethics
Committee member pursuant to such
attorney's written request, provided that the
written request clearly, fairly, accurately and
completely states such attorney's
contemplated professional act.

 
 

 

https://cdn.ymaws.com/www.kybar.org/resource/resmgr/ethics_opinions_(part_2)_/KBA_E-453.pdf
https://govt.westlaw.com/kyrules/Document/N2F72D760B59611ECB0EBBCB8C7078B8C?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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The KBA Ethics Hotline

1 
 

 

Call The Hotline – Avoid The 

Perfect Storm

 
 

1 A list of Ethics Hotline district contacts is available at https://www.kybar.org/page/ehotlinedc.  

https://www.kybar.org/page/ehotlinedc
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FOR YOUR INFORMATION … 

The Kentucky Law Update: Continuing Legal Education for All Kentucky Lawyers 

The Supreme Court of Kentucky established the Kentucky Law Update Program as an element 
of the minimum continuing legal education system adopted by Kentucky attorneys in 1984. The 
KLU program is now offered in a hybrid format. The 2024 Kentucky Law Update is offered as a one-
day, in-person program at nine different locations across the state. The 2024 On-Demand 
Kentucky Law Update is offered virtually on the Kentucky Bar Association website from 
September 1st until December 31st. These two programs offer every Kentucky attorney the 
opportunity to meet the 12 credit CLE requirement, including the 2 ethics credit requirement, 

close to home and at no cost Judges can also earn continuing judicial education credits at the 
Kentucky Law Update.   

This program was designed as a service to all Kentucky attorneys regardless of level of 
experience. This service is supported by membership dues and is, therefore, each member's 
program. The program is a survey of current issues, court decisions, ethical opinions, legislative 
and rule changes, and other legal topics of general interest that are faced by the Kentucky 
practitioner on a daily basis. As such, the program serves both the general practitioner and the 
practitioner who limits his or her practice to a particular field of the law. The Kentucky Law Update 
program is not intended, nor designed, to be an in-depth analysis of a particular topic. It is 
designed to alert the lawyers of Kentucky to changes in the law and rules of practice that impact 
the daily practice of law. 

About the Handbooks and Presentations 

Handbook materials are the result of the combined efforts of numerous dedicated professionals 
from around Kentucky and elsewhere. The KBA gratefully acknowledges the following individuals 
who graciously contributed to this publication: 

Nicole S. Bearse Stephen Embry Bruce Simpson 
Robbie O. Clements Yvette Hourigan Rebecca Adams Simpson 
Don H. Combs, III James K. Murphy Jordyn Smith 
Larry C. Deener Mary Ellis Patton Henry L. Stephens, Jr. 
Laura Day DelCotto Damon Preston Robert P. Stith 
Haley Dennis Shari Polur Eleanore Stoess 
Sean Dennis Lou Anna Red Corn Judge Thomas Lee Travis 
Laurel S. Doheny Lori J. Reed B. Scott West
Angela Logan Edwards Jeffery L. Sallee 

Special Acknowledgments 

Special thanks to the following KBA Sections, Committees, and other organizations whose 
participation and assistance with the 2024 Kentucky Law Update programs have been invaluable: 

KBA AI Task Force KBA Office of Bar Counsel 
KBA Alternative Dispute Resolution Section KBA Well Being Committee 
KBA Criminal Law Section Kentucky Court of Appeals  
KBA Elder Law Section Kentucky Lawyer Assistance Program 
KBA Ethics Committee Lawyers Mutual of Kentucky 
KBA Family Law Section Legislative Research Commission 
KBA Law Practice Committee NAELA – Kentucky Chapter 
KBA Military Law Committee Supreme Court of Kentucky 
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Presentations are also made on a voluntary basis. To the individuals who volunteer in this 
capacity, special gratitude is owed. Individuals contributing to this program are contributing to the 
professional development of all members of the Kentucky Bar Association. We wish to express 
our gratitude in advance to these individuals. 

A special thank you to all of the organizations, authors, presenters, moderators, and other 2024 
Kentucky Law Update program volunteers will appear in the January 2025 issue of the Bench & 
Bar. 

CLE and Ethics Credit 

The one-day, in-person 2024 Kentucky Law Update Program is accredited for 7 CLE credits, 
including 2 ethics credits. The 2024 On-Demand Kentucky Law Update is accredited for 7.75 CLE 
credits, including 3 ethics credits. One credit is awarded for each 60 minutes of actual instruction 
as noted on the agendas provided on the KBA website.  

The Kentucky Bar Association 2024 Kentucky Law Update programs are accredited CLE activities 
in numerous other jurisdictions. Credit categories and credit calculations vary from state-to-state. 
CLE reporting information for other states will be provided at the registration desk at the in-person 
programs. The out of state information for the on-demand sessions will be available on the 
program website. 

Kentucky Judges, don't forget you can claim CJE credit for attending this program. 

REMEMBER Reporting attendance credits is now online. Reporting information and activity 
numbers will be available at each respective in-person event. The on-demand reporting 
information and activity number will be located on the program website.  

Evaluations 

The 2024 Kentucky Law Update is your program and your input is valued and needed. Links to 
the program evaluations for the live, in-person programs and the on-demand program will be 
provided to all registrants via email. PLEASE take a few minutes to complete the evaluation 
questionnaire upon receipt. We appreciate your assistance in improving this service. 
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Kentucky Bar Association 
   2024-2025 Board of Governors 

 Rhonda Jennings Blackburn Todd V. McMurtry Matthew P. Cook 
     President President-Elect Vice President 
     Pikeville Ft. Mitchell Bowling Green 

W. Fletcher McMurry Schrock Don H. Combs III 
Immediate Past President Chair, Young Lawyers Division 

Paducah Pikeville 

Amelia M. Adams 
Lexington 

Douglas G. Benge 
London 

Miranda D. Click 
Pikeville 

LaToi D. Mayo 
Lexington 

Ryan C. Reed 
Bowling Green 

Jennifer M. Gatherwright 
Crescent Springs 

William M. “Mitch” Hall, Jr. 
Ashland 

Stephanie McGehee-Shacklette 
Bowling Green 

Susan Montalvo-Gesser 
Owensboro 

Susan D. Phillips 
Louisville 

James M. Ridings 
London 

James A. Sigler 
Paducah 

Catherine D. Stavros 
Ft. Mitchell 

J. Tanner Watkins
Louisville

   2024-2025 Continuing Legal Education Commission 

Jennifer S. Nelson Colton W. Givens Kelly K. Ridings 
First Supreme Court District Second Supreme Court District Third Supreme Court District 

Eric M. Weihe, Chair Nealy R. Williams Frank K. Tremper 
Fourth Supreme Court District Fifth Supreme Court District Sixth Supreme Court District 

Robert Stephen McGinnis Justice Robert B. Conley Cassie H. Cooper 
Seventh Supreme Court District Supreme Court Liaison Director for CLE 

   Kentucky Bar Association CLE Staff 

John D. Meyers Cassie H. Cooper Lori J. Reed 
Executive Director Director for CLE CLE Attorney Editor & 

Section/Division Program 
Coordinator 

Caroline J. Carter Laura Cole Coleen Kilgore 
CLE Lead Program Coordinator 
– Annual Convention & Virtual

Education 

CLE Program Coordinator –  
Kentucky Law Update & New Lawyer 

Program 

CLE Compliance 
Coordinator 

Terri Marksbury Clifford D. Timberlake 
CLE Regulatory Coordinator CLE Accreditation 

Coordinator 
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