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Editor’s Note: These New Lawyer Program handbook materials are intended to provide
current and accurate information about the subject matter covered as of the original
publication date. No representation or warranty is made concerning the application of legal
or other principles discussed by the instructors to any specific fact situation, nor is any
prediction made concerning how any particular judge or jury will interpret or apply such
principles. The proper interpretation or application of the principles discussed is a matter for
the considered judgment of the individual legal practitioner. The faculty and staff of the New
Lawyer Program disclaim liability therefor. Attorneys using these materials or information
otherwise conveyed during the program, in dealing with a specific legal matter, have a duty
to research original and current sources of authority. In addition, opinions expressed by the
authors and program presenters in these materials do not reflect the opinions of the
Kentucky Bar Association, its Board of Governors, Sections, Divisions, Committees, or
members.

The Kentucky Bar Association would like to give special thanks to the volunteer
authors who contributed to these program materials.



GENERATIVE ARTIFICIAL INTELLIGENCE IN THE LEGAL PROFESSION:
APPLICATIONS, PITFALLS, AND ETHICS
Jeff Sallee

Brief Description:

This presentation delves into the transformative role of generative Al in the legal profession, with a
focus on providing new lawyers with practical insights and examples. Attendees will explore how
generative Al can be utilized in everyday legal tasks, such as drafting documents, conducting
research, and client interaction. The session will also address potential pitfalls, including the risks
associated with over-reliance on Al, such as errors in judgment, loss of human oversight, and issues
with data privacy. Additionally, the presentation will highlight the ethical responsibilities of lawyers in
integrating Al into their practice, emphasizing the importance of maintaining professional
competence, ensuring transparency, and upholding client confidentiality. Participants will leave with
a nuanced understanding of the balance between leveraging Al for efficiency and safeguarding the
integrity of legal practice.

Learning Objectives:

1. Explore Practical Applications: Gain practical knowledge on how generative Al can be
integrated into daily legal activities, enhancing tasks such as drafting, research, and client
communication.

2. Identify Potential Pitfalls: Understand the risks and challenges of over-reliance on generative
Al, including issues related to accuracy, bias, and the potential erosion of essential legal
skills.

3. Examine Ethical Responsibilities: Learn about the ethical considerations of using generative

Al in legal practice, including maintaining client confidentiality, ensuring competence, and
navigating the evolving legal standards for Al use.

4. Implement Effective Strategies: Develop strategies to ethically and effectively incorporate
generative Al into legal practice, ensuring a balance between technological efficiency and
professional responsibility.

Artificial intelligence is making faster inroads in the legal field than past technological innovations.
Procter & Gamble used email as far back as 1974, but the Kentucky Supreme Court has only required
attorneys to register their email addresses for a little over a decade. When | was admitted to the bar
in 2008, many lawyers were still using written material for legal research. Although online research
was the norm for larger law firms, and law schools provided free access to Westlaw and Lexis-Nexis
for students, most solo practitioners and small firms could not afford these resources. The fact that
anyone can use generative Al at no cost may seem like a great equalizer, but the ethical implications
of using these free versions can violate an attorney’s ethical obligations.

Another aspect of development of artificial intelligence is that Al is becoming ubiquitous in daily
activities. A few years ago, people had to purposefully seek out Al systems and these systems were
often dedicated Al systems. Developers are now embedding Al into the base systems as a matter of
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course. Users of streaming services do not consider that these systems are using Al to suggest the
next song or movie for them to stream. Social media sites are choosing content based on one’s past
activities and your social circle. Internet search engines are embedding Al into their responses to
searches. Even mapping applications use Al to correct spelling and suggest points of interest based
on the user’s history. Every application that requests user input is making grammar and spelling
suggestions or automatically correcting user’s inputs.

PRACTICAL APPLICATIONS

Assuming one addresses the ethical considerations mentioned below, Al is very useful when
drafting content. It is even better at taking content you create and modifying it for grammar,
clarity, and to match a targeted reading level. This is a common usage of Al with college
students. As an instructor at a university, | have seen a dramatic improvement in student
papers over the past few years. Students who speak English as a second or third language
are writing papers that are better than papers written by native English speakers, but have
significant issues when writing is time-constrained, or the exam takes place on a locked-
down browser. Lawyers can use generative Al to improve their client communications by
identifying and suggesting alternatives for legal jargon.

Research can be enhanced when using Al. Some lawyers are using Al to generate questions
for depositions. Others are using Al in brainstorming sessions to find tangential cases or
topics that might be interesting to research. | know of a young attorney who was working on
a products liability case and used Al to find other products that could also cause a similar
injury. By doing this, the attorney was able to identify a series of cases that provided a
different approach and a legal theory that was a better fit than the one the attorney was
initially planning to use. Even with professional legal research tools with embedded Al, some
searches can be pricey. A solo practitioner was able to create a prompt with Microsoft’s
CoPilot that identified the list of states with specific laws relating to a niche use of PIl. The
lawyer was not able to get this list with Decisis and Fastcase or Google Scholar. Knowing that
Al tends to create hallucinations, the lawyer checked each of the identified state laws to
ensure they existed and were on point.

POTENTIAL PITFALLS

Any attorney who uses Al for research or for drafting must verify the results. Do not trust the
Al system to provide results that are true or relevant. If an attorney submits a document to
the court and that document contains obvious errors, the attorney’s law license is at stake,
not the reputation of the generative Al system the attorney used to create the document.

At their core, generative Al systems are built on massive quantities of documents. The
documents are used to “train” the Al systems. The truth and applicability of the training
content is not necessarily part of the process. This is one reason Al systems have a difficult
time with aspects of English grammar that are commonly misused, such as “can not” instead
of “cannot”, and attempts to correct the placement of an apostrophe when indicating
possessive plurals, such as suggesting the “student’s” when “students’” is correct.

Generative Al systems take the prompts users enter and create a response that matches the
format of the topics as it exists in the data structures built from the ingested content. If the
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prompt requires a legal case to be cited, it might offer the correct case if that case is in
enough documents on the topic in the prompt. It might also make up a case and use a citation
that matches the format of citations in the system. If you are trying to find a case from the
Supreme Court regarding the Commerce Clause, you might see “Wickard v. Filburn, 317 U.S.
111 (1942)”, which does exist. You could also find a case that does not exist, such as Miles v.
Weckland, 554 A.3d (2012). The Al system used the same logic as when anticipating the
user’s intent when typing a sentence. The request was for a legal case, so it made something
that looked correct. It is your choice to accept or reject the information it generates.

Another potential pitfall is the potential erosion of the legal skills you built during law school.
If it is easy to upload the case into a gen Al system and have it respond with the finding and
legal test used in the case, then it becomes easier to let the Al systems do this analysis in the
future. The Al system may not tell you that the case specifically does not apply to your case
based on facts and other cases cited in the decision. As a newer attorney in a firm, a partner
will likely review your work to ensure it is accurate. They expect that you have done the
research and that your work was your best effort and completed in a professional manner. If
there are issues resulting from Al hallucinations, hopefully they catch it. It can be a career
limiting move if errors are passed on to the court filings and they are discovered by opposing
counsel or the judge.

One aspect of gen Al that is problematic but can be difficult to identify is the presence of bias
in the Al system. The primary area where bias is identified is in the employment process. In
2018, Amazon stopped using its machine learning (early Al) system it hoped would improve
its hiring process when Amazon discovered the system had a bias against women." The data
used to train the system was based on successful past hires, who were mostly male. This was
one of the reasons New York City passed a law?that requires that any employer that uses Al
in hiring decisions must disclose the use of Al to job hunters and must annually evaluate the
system for bias.

| teach a class on Al and Ethics for a Masters in Al program at the University of the
Cumberlands. We create prompts for Al systems, then evaluate the responses for bias. The
bias can be obvious, such as in the case of Amazon’s machine learning employment fiasco,
but the bias can also be less obvious. Since most of the systems are built from documents
with an American or western European perspective, the responses are often objectionable to
other cultures. As attorneys, we are all taught to look at both sides of an issue. Although one
attorney may not want to do criminal defense work, we all agree that everyone should be
considered innocent until proven guilty and that they deserve their day in court. When using
gen Al, you must keep that mindset and evaluate the response from the gen Al systems to see
if a bias is present.

T Dastin, J., Insight, “Amazon scraps secret Al recruiting tool that showed bias against women,” Reuters, (Oct
10, 2018), https://www.reuters.com/article/world/insight-amazon-scraps-secret-ai-recruiting-tool-that-
showed-bias-against-women-idUSKCN1MKOAG/.

2 Automated Employment Decision Tools (AEDT), NYC Local Law 144 of 2021, https://www.nyc.gov/site/
dca/about/automated-employment-decision-tools.page.


https://supreme.justia.com/cases/federal/us/317/111/
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https://www.nyc.gov/site/dca/about/automated-employment-decision-tools.page
https://www.nyc.gov/site/dca/about/automated-employment-decision-tools.page

Since gen Al systems are based on historical documents, any bias that is present in those
historical documents will find itself, at least implicitly, built into the system. Consider the
issue with redlining involving mortgages that was officially outlawed with the Fair Housing Act
of 1968.% Redlining was the practice where mortgages were denied based on the race,
ethnicity, or religion of the borrower. If the Al system is trained on documented mortgage
decisions made before 1968, the Al system will recreate the redlining process.

Although we would like to say that justice is blind and similar cases should result in similar
results, this is not always the case. Larger corporations often decide to settle when a case is
filed in some jurisdictions. DuaneMorris.com publishes a “Judicial Hellhole” list annually that
documents the jurisdictions that are pro-plaintiff and hostile to corporations.* Some
attorneys are looking forward to implementing gen Al systems to improve access to justice.
Even if the Al system could be limited to a state-level based on the documents used to train
the system, regional and cultural differences can impact jury decisions and other court
results. Will a defendant in a domestic violence case in a county with a family court and with
funds available for counseling have the same results if the case with the same facts
happened in a county without a family court and where not only are there no funds for
counseling, but few counselors in practice in the county?

1. ETHICAL RESPONSIBILITIES

The best place for an overview on the ethical aspect of Al in Kentucky is the KBA’s Ethics
Opinion E-457.5 The KBA has addressed the ethical requirements regarding Al in the practice
of law in several CLEs in 2024 at the convention and the Kentucky Law Update. You can find
much of the written material at the KBA’s website (https://kybar.org/). To cover the basics, we
will examine the topics at a high level.

SCR 3.130(1.1) deals with “Competence.” As an attorney, you have an ethical obligation to
maintain the legal knowledge and skills necessary to practice law. The comments also
remind lawyers that they need to keep apprised of the changes in the practice of law,
including the use of technology. Lawyers can obtain the requisite knowledge needed to
practice in an area of law they do not normally practice. A lawyer could use Al to file a brief
on an area of law, even though the lawyer does not normally practice in that area. Is the
lawyer competent to practice law based on the knowledge from the Al system?

3 Redlining, Federal Reserve History, (Jun 2, 2023), https://www.federalreservehistory.org/essays/
redlining#:~:text=The%201968%20Fair%20Housing%20Act,the%20Federal%20Reserve%2C%20with%20enf
orcement.&text=Redlining%20is%20the%20practice%200f,are%20personally%20qualified%20for%20loans.

4 Maatman, G. L., Jr, and Riley, J. A., “The 2023-2024 Judicial Hellholes Report from the American Tort Reform
Association Ranks The Worst Jurisdictions for Defendants,” duanemorris.com, (Dec 6, 2023),
https://blogs.duanemorris.com/classactiondefense/2023/12/06/the-2023-2024-judicial-hellholes-report-
from-the-american-tort-reform-association-ranks-the-worst-jurisdictions-for-defendants/.

5 Found at https://kybar.org/Portals/0/Admin/Ethics%200pinions/KBA%20E-457.pdf?ver=26b8saKGwR2U
Or4Xy 25LQ%3d%3d.
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SCR 3.130(1.4) deals with “Communications.” An attorney does not have an ethical duty to
disclose all use of Al. The ethics opinion explains that it is a good idea to let your client know
you are planning to use Al, especially if the Al system will be a publicly-facing version.

SCR 3.130(1.5)(a) and (b) deals with “Lawyer’s Charges for Fees and Expenses.” If the use of
Al reduces the time it takes to complete the legal tasks, the lawyer should take that fact into
account and realize it may affect the standard fee they would charge for the service. If the
lawyer and the client have a written agreement to cover the costs of using Al, then the
attorney can charge for the use of the Al system, but not for time spent training or keeping
abreast of the technology.

SCR 3.130(1.6) deals with “Confidentiality of Client Information.” The biggest concern with
confidentiality is that the free versions of Al systems may use the information input as
prompts to retrain the system itself. The prompt and response are also saved and accessible
to the Al technicians. This means that the information a lawyer places in the system may lose
its confidential nature. Depending on the system used and how the lawyer is logged into the
system, it is possible that the information sent to the Al system could be readable by other
people who use that computer. Another concern with confidentiality is that even if a lawyer
tries to keep specific information out of the Al system hoping that the lack of specifics would
maintain confidentiality, that may not be enough. If the lawyer asks for the best defense for a
case involving a specific set of facts, if anyone in that area were able to access the prompt
and responses, they would be able to tell who the parties were and other confidential
information about the case.

Many courts are placing restrictions on the use of Al in local rules. If you are practicing law in
one of these courts, you must adhere to the court rules. You may be required to certify that
you did not use Al with the case.

SCR 3.130(5.1) deals with “Supervising Attorneys’ Responsibilities.” Every firm should have
policies regarding the use of Al and every lawyer and paralegal in the firm should be trained
on these policies.

STRATEGIES FOR USING Al

Artificial intelligence is here to stay. The systems will continue to improve. We are at an early
point in using Al for the practice of law. As lawyers, we need to watch the developments, but
not just for how we practice law. Your clients will be using Al as well. You need to know enough
about Al to spot potential issues and provide effective counsel.

If you are going to use Al in the practice of law, the best option is to avoid the free Al systems.
Use an Al system that is built for the legal profession and has both contractual and structural
controls to ensure you can use the system ethically.

There are niche legal products that can be very useful when practicing law. In addition to
research and the creation of written material, some Al systems are useful in summarizing
audio and visual materials. Some lawyers are using systems like Otter.ai to create transcripts
and to summarize content. Several Al systems exist that allow lawyers to review contracts
and find discrepancies or identify issues. | know attorneys who use these tools to do a first
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pass on contract reviews to verify that the choice of law provisions are acceptable, that there
is a liguidated damages clause, etc.

If you have not used Al, or you have only used it on a superficial level, it is a good idea to use
one of the free versions to start building your knowledge.
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