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BACK TO THE FUTURE – KEY COMPONENTS FOR PREPARING FOR A SUCCESSFUL MEDIATION 
Denise M. Motta 

 
 
I. INTRODUCTION 
 

Mediation is a part of almost every dispute, but are attorneys employing best practices to 
ensure the case is ready for mediation and ultimately resolution? Mediation is a process – not 
an event – and many practitioners have not changed their mediation approach to take 
advantage of new considerations and techniques. A successful mediation may not always 
result in settlement, but there could be other advantages making the mediation a success.  
In order to allow for the best possible chance of success, practitioners should not only 
prepare cases for mediation by evaluating liability, damages, and expert considerations, but 
also should employ certain tactics before and during the mediation. Practitioners also should 
consider ethical implications during the mediation process. 

 
II. KEY CONSIDERATIONS 
 

A. Is the Case/Dispute Appropriate for Mediation? 
 

Leaving aside the fact that most courts order mediation or settlement conferences, 
before going to mediation, it is important to determine if the case or dispute is ready.  
Mediation should not be something that is done simply to check a box or comply with 
a court order (or a contractual requirement) but should be pursued when the parties 
have enough information to appropriately evaluate the strengths and weaknesses of 
their positions, as well as the damages at issue.  
 
When mediation is treated as an “event” and not a “process,” the parties may not 
consider mediation until after the close of discovery. However, considerations should 
be given to whether mediation can proceed early in the case – before discovery or 
after limited discovery (i.e., limited document exchange or depositions of key 
witnesses). In many contracts, mediation is a condition precedent to arbitration, but 
the parties will not benefit from going to mediation if they do not have enough 
information to properly evaluate the case. The same is true in cases involving 
catastrophic injuries, employment disputes, or even cases with less exposure risk.  
Yet, it is often unnecessary to incur the cost of extensive discovery or document 
exchange to get to the key issues and evaluate the claims in dispute. 
 
Also, before proceeding to mediation, the parties should consider whether expert 
evaluation is necessary. Do you need a technical expert? Do you need an expert to 
evaluate damages? Do you need an IME? If so, you should consider the implications 
of exchanging expert reports or opinions before disclosure deadlines and make sure 
you provide sufficient time for expert evaluation before proceeding to mediation. 

 
B. Who is the Right Mediator? 
 

Attorneys often use mediators simply because they have used the mediator in the 
past with some level of success, but is he/she really the best mediator for your case 
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and the goals you may have for the mediation? Before you can select the right 
mediator, you and your client need to understand the strengths and weaknesses of 
your case, as well as what you hope to achieve from the mediation. For example, if 
the goal is to settle the claim in order to avoid risk (either because the case involves 
bad facts, clear liability, or other business reasons), it may not be necessary to retain 
a mediator who will study the mediation submissions, but can use his/her reputation 
to reach a settlement. This is often referred to as a “facilitative” mediation.   
 
On the other hand, if you want to use the mediation as a way to get insight on the 
strengths and weakness of the arguments or an understanding of your adversary’s 
value (if the case does not settle), you should consider a mediator who is a subject-
matter expert who will come to the mediation prepared as an unbiased third-party to 
offer insights on the positions advanced by all parties at the mediation. A mediator 
does not decide the outcome of the mediation but facilitates a discussion between 
the parties so that they can make an educated decision as to whether it makes sense 
to resolve the dispute. This is often referred to as an “evaluative” mediation.  

 
C. How to Prepare for Mediation 
 

Preparing for mediation starts with a proper evaluation of the case. You cannot look 
at the case through “rose-colored glasses.” Instead, it is important to understand and 
evaluate your best position as well as the opposing position. This will allow you to 
anticipate the potential arguments that may be raised by the opposing side at 
mediation and also will allow you to set your client’s expectations. This evaluation 
includes legal arguments, identifying helpful and harmful evidence, and engaging 
expert witnesses as necessary. Careful consideration should also be given to 
potential impediments to resolution, such as liens held by workers’ compensation 
carriers, Medicare, and ERISA liens, as well as each side’s litigation costs.  
  
If experts are involved, this is a good time to have candid conversations regarding the 
strengths and/or weaknesses of the other side’s expert opinions, as well as your own.  
Are there facts or documents in the file that would support or refute their experts’ 
findings? Oftentimes, expert opinions are based on assumptions, and if flaws in those 
assumptions can be identified in advance of mediation it may widen the range of 
discussions among parties. Expert involvement in advance of mediation can also 
assist in clarifying key differences to prevent parties from relying on certain categories 
of differences without realizing the true magnitude and whether it is material from a 
damage standpoint.   
 
Analyzing jury verdicts in your jurisdiction will not only help show the value of a 
particular injury or claim but will also show recent trends that you and your client 
need to be aware of to be adequately prepared.   
 
A proper evaluation of the case will allow more meaningful discussion about the 
issues and value at the mediation, instead of having to spend time at the mediation 
trying to move one party off of an unrealistic expectation.   
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In addition, it is important to prepare a roadmap for your negotiations in advance of 
the mediation. You should discuss who will make the opening offer in negotiations 
and how you will respond based on the expectations derived from your case 
evaluation.  

 
D. Should You Participate in a Pre-Mediation Conference? 
 

A pre-mediation conference with the mediator helps facilitate not only the evaluative 
process, but also ensures that the case is in the best position for a successful 
mediation. The conference can be used to explain your client’s position and to answer 
any questions the mediator may have in advance of the mediation. The mediator may 
also use the pre-mediation conference as an opportunity to identify issues that you 
should consider and evaluate in advance of the mediation. You can also use the pre-
mediation conference to identify impediments to resolution, such as an unprepared 
adversary, insufficient settlement authority, or an uncooperative client. This will allow 
the mediator to develop strategies in advance of the mediation to address these 
issues. 
 
In complex cases, you should consider having pre-mediation exchange and 
presentations by expert witnesses. In most instances, it is difficult for the parties to 
appropriately evaluate their adversary’s expert opinion quickly. Utilizing pre-
mediation exchange of reports or expert presentations will allow the parties time to 
digest the information, have their own experts evaluate and respond, and be prepared 
to address at the scheduled mediation session. 

 
E. What Should You Include in Your Mediation Brief and Should You Share? 
 

Your mediation statement should outline your position in clear and concise terms, 
including citation to legal authorities and supporting evidence. To the extent known, 
you should address the adversary’s arguments – or at a minimum be prepared to 
address at the mediation. 
 
The mediation statement should be used to educate the mediator by showing the 
strength of your position and why you believe you will prevail. Practitioners should 
include an itemization of damages and even share a spreadsheet with the mediator.  
The spreadsheet can include a short statement of your position on entitlement to the 
particular damage. 
 
Because mediation is meant to be a process where both sides come to an agreement, 
you should strongly consider sharing your mediation statement with the other side in 
advance of the mediation. Again, this prevents a surprise that may thwart the purpose 
of the mediation at the outset of negotiations. Any information you want to keep 
confidential, such as the damage itemization, can be sent to the mediator separately 
and confidentially. 
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F. Who Should Participate at Mediation? 
 

Participants at mediation may seem obvious: (1) client; (2) adjuster; and (3) counsel. 
However, you should consider if your expert should participate (or be available) based 
on the circumstances of the case and the expected negotiations. In cases with many 
moving parts, a qualified and experienced expert can assist in mediation to simplify 
complex issues for purposes of mediation discussions. Expert presence (in person or 
virtually) can also be helpful if new/different information is presented during the 
mediation and when discussions regarding that information impacts the positions 
being advanced at mediation. Additionally, you may need someone other than your 
direct client contact at mediation if that person is not the ultimate decision maker. 
You also may want to include members of your support staff if you anticipate needing 
to locate additional documents or evidence as the mediation moves forward. 

 
G. Should You Insist on In-Person or Virtual Mediation? 
 

Since the Covid-19 pandemic, almost all parties are familiar with virtual meeting 
platforms. Zoom and Teams are regularly used for mediation and can often cut down 
on expenses associated with mediation. Moreover, some insurance companies no 
longer allow travel for mediation. Notwithstanding, one side or the other may insist 
on appearing in person. In that case, it is recommended that you proceed in person, 
using virtual capabilities to conference in any participant who does not need to be 
physically present. 

 
H. Would an Opening Statement be Beneficial? 
 

In recent years, parties and mediators have moved away from providing formal 
opening statements. It is often considered unnecessary in cases involving 
experienced business parties and, likewise, avoids the risk of inflaming one party or 
an injured plaintiff. However, it may be useful to provide opening statements where 
one party wants his or her “day in court” or where you believe that opposing counsel 
may not have properly educated the opposing party about their risks. Again, it may be 
beneficial to have an expert witness make a short presentation. 
 
Even if the parties and mediator agree that formal opening statements will not be 
provided, it is recommended that you outline your position so that you can address 
issues as they come up at mediation. You might consider preparing a PowerPoint 
presentation as if you were providing an opening statement so that you are able to 
quickly address any issues raised during negotiations. 

  
I. What is Your Negotiation Strategy? 
 

At mediation, it is important to remember the goals you outlined at the beginning of 
the process. If your goal is to reach a settlement, that will guide your negotiation 
strategy. If your goal is to potentially reach a settlement, while also learning about the 
other side’s case – or even to get an idea of how they value the case – you will take a 
different approach at mediation. 
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Keep in mind that no one wants to bid against themselves, so if there was an offer or 
demand made prior to mediation and no response was made, the response should 
be provided in the first exchange of numbers, along with a justification as to why you 
have offered that amount. Even if the parties are far apart at the start and it seems like 
there is no chance for settlement, it is recommended that you “trust the process” and 
see if you can bridge the gap. Resist using brackets too soon. Brackets may be helpful 
to get the dispute closer to resolution, but often signal that the midline is the 
settlement amount, which could send the wrong impression. 
 
In determining the amount of your offer, try to avoid increasing the amount of a 
current demand or lowering the amount of the last offer, unless there are supported 
reasons for the change in position. Just as parties will not want to bid against 
themselves, human nature will see a negative change in position as disrespectful, 
and it will resort in delaying the purpose of the mediation.  
 
Make sure you also clearly delineate any contingencies or deal terms. For example, 
you should address confidentiality, non-disparagement, lien resolution, and other 
important terms at the outset and advise the mediator that all offers will be subject 
to the same terms. The mediator can then get an agreement on those terms to see if 
any of them are a deal-breaker from the start.   
 
Also, if there are important coverage positions that need to be discussed, then make 
sure this is clearly and effectively communicated to the mediator and opposing 
counsel – even if you’re not the one making the argument. If coverage is a legitimate 
impediment to resolving the case, then you should ensure coverage counsel attends 
the mediation to discuss the coverage position. As always, communication is key, 
and you’re not doing anyone a favor – including your client – by keeping the mediator 
and opposing counsel in the dark about the coverage issues that are going to have to 
be discussed at some point.  

 
Finally, something to keep in mind for larger mediations – particularly when there are 
10 or more parties – is that you may have limited face time with the mediator and 
opposing counsel – and even less time to communicate your position. For this 
reason, it’s important to know exactly what your goal is and to use the time that you’re 
given with the mediator as efficiently as possible in order to advance that goal. 

 
J. Do You Document the Deal at the Conclusion of Mediation? 
 

The mediator can confirm the terms of the settlement at the conclusion of the 
mediation, subject to a formal settlement agreement. However, to facilitate the 
settlement, you can prepare a term sheet or settlement agreement before or during 
the mediation, which can be executed once a deal is reached. 

 
K. Ethical Considerations 
 

Mediation participants, in particular the attorneys and mediator, have certain ethical 
obligations. Confidentiality is paramount to these obligations. Mediation is only for 
the parties, legal counsel, and other attendees with the parties’ consent. CR 99.11.  

https://govt.westlaw.com/kyrules/Document/N774AAE10990211ECA1A3D1655A4021BD?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Mediation is treated as settlement negotiations under Kentucky Rule of Evidence 408. 
Id. Mediators are not required to disclose any matter discussed during mediation, 
except pursuant to court order, but can report abuse as required by statute or other 
law. Id. Any attendee at a mediation is subject to the confidentiality requirements. 
This obligation should be clearly explained to the parties, client representatives, 
experts, or other non-lawyer participants. Courts recognize the importance of 
confidentiality in fostering open and productive discussions during mediation. 
Mosley v. Arch Specialty Fire Ins. Co., 2018 Ky. App. LEXIS 243, 2018 WL 4649846 (Ky. 
App. Sept. 28, 2018); Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc., 332 
F.3d 976 (6th Cir. 2003). 
 
Mediators must be impartial. CR 100.03. Prior to agreeing to act as a mediator, the 
mediator is required to disclose any relationship, knowledge of the facts, or 
economic interests that might impact the mediator’s impartiality. Id. The mediator 
must withdraw if a party objects on the grounds of impartiality or if the mediator 
determines that he/she cannot act impartially. Id.   
 
Mediators also must respect the parties’ self-determination in deciding whether or 
not to resolve the dispute. While the mediator may raise questions to consider and 
offer insight as to the proposed options for settlement, the mediator cannot “impose 
his/her opinion about the merits of the dispute or the acceptability of any proposed 
option for settlement.” CR 100.06. However, if requested, the mediator can provide 
“evaluative observations.” Id. 
 
Kentucky Supreme Court Rule 3.130(IV) governs lawyers acting as mediators. This 
Rule specifically references Rules 1.12 and 2.4. Rule 1.12 pertains to a lawyer seeking 
to represent or obtain employment with a party where he/she previously acted as a 
mediator. When acting as a mediator, the mediator should advise the parties that 
there is no attorney-client relationship and explain the difference between a neutral 
third-party to an attorney representing a client, if necessary. 
 
The parties are required to proceed in good faith, meaning they should actively 
participate and use reasonable efforts to resolve disputes during mediation. The 
parties must avoid actions that undermine the mediation process, such as unfairly 
leveraging claims or using the process for an improper purpose. To further good faith 
discussions, the mediator should encourage transparency and the complete 
disclosure of relevant information to assist the parties in evaluating the benefits, 
risks, and alternatives available to them. Ky. Admin. P. Part XII §3. “The mediator 
should not coerce a party in any way. A mediator may make suggestions, but the 
parties make all settlement decisions voluntarily.” Id. (Comment).   
 
ABA Formal Opinion 518 (October 2025) was issued as an ethics guide for lawyer-
mediators. ABA Opinion 518 mandates that a mediator must ensure that all parties, 
especially unrepresented parties, understand that the mediator does not represent 
them. Mediators must avoid communications that are dishonest, fraudulent, 
deceitful, or misleading. Further, a mediator should not state that the mediator is 
acting to achieve a party’s best interest or that a proposed settlement is in the party’s 
best interest as such statements could mislead the parties into believing the 

https://govt.westlaw.com/kyrules/Document/N90670520A91C11DA8F5EE32367A250AE?transitionType=Default&contextData=%28sc.Default%29
https://govt.westlaw.com/kyrules/Document/N73D33A90990211ECBF909B669E5F01E0?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N6FF2A500990211EC805D8FB9C9494D89?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NDD361B20A91C11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N3541C0D0BB6711ECBDD3B65A3550227F?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N727A2AB0BB6611ECBDD3B65A3550227F?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/N3541C0D0BB6711ECBDD3B65A3550227F?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/kyrules/Document/NAF90D060A91D11DA8F5EE32367A250AE?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-518.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/ethics-opinions/aba-formal-opinion-518.pdf
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mediator is their lawyer. However, a mediator is permitted to offer an opinion on how 
a court might rule on an issue, as long as the mediator does not imply that the 
settlement is in the party’s best interest because the court is likely to decide 
adversely.   
 
Mediators must avoid “puffery.” The mediator may not exaggerate a party’s position 
or make false statements designed to lead to a settlement. Statements coming from 
a party’s attorney may be taken at face value by the opposing party when relayed by 
the mediator, so the mediator must be careful about conveying positions that could 
potentially implicate the mediator’s role as a neutral. To that end, the mediator must 
accurately convey statements from one party to another and may disclose even 
“puffery” as long as the mediator attributes the statement to the source. The 
mediator cannot give credence to those statements if the mediator knows the 
statements to be false or imply that a party should take the statements into 
consideration. 

  
III. CONCLUSION 
 

Because mediation is a process, not an event, it is important for attorneys to pay particular 
attention to the above considerations in order to achieve a successful result. Although a 
successful result may not be a settlement of the case, the mediation may be a success 
because you have been able to resolve some issues or gain information regarding your 
adversary’s case. The biggest impediment to a successful mediation is one side of the 
dispute not being adequately prepared or taking unrealistic positions. Utilizing the tips 
outlined above will ensure that you and your client are prepared for mediation even if the case 
is not fully resolved. Confidentiality and other ethical considerations are tantamount to a 
successful mediation and should be considered by all participants. 

 


	Copyright Information
	Back to the Future - Key Components for Preparing for a Successful Mediation
	I. Introduction
	II. Key Considerations
	A. Is the Case/Dispute Appropriate for Mediation?
	B. Who is the Right Mediator?
	C. How to Prepare for Mediation
	D. Should You Participate in a Pre-Mediation Conference?
	E. What Should You Include in Your Mediation Brief and Should You Share?
	F. Who Should Participate at Mediation?
	G. Should You Insist on In-Person or Virtual Mediation?
	H. Would an Opening Statement be Beneficial?
	I. What is Your Negotiation Strategy?
	J. Do You Document the Deal at the Conclusion of Mediation?
	K. Ethical Considerations

	III. Conclusion




