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OPINION AND ORDER

Movant, Sheridan Martin (KBA Member No. 84699), pursuant to SCR 3.480(2),
moves this Court to enter an Order suspending his license to practlce law in the
Commonwealth of Kentucky for thirty (30) days subject to the conditions set forth below.
Movant was admitted to the practice of law in May of 1993, and maintains a Bar_ Roster
Address of P.O. Box 777, 5 Court Street, Allen, Kentucky 41601. The Kentucky Bar
Association (KBA), in response to the Movant's Verified Motion for Consensual
Discipline, states that it has no objection to the motion. For the foregoing reasons, the
motion is granted.

The charge concerns the February 2001, legal representation solicitation by
Movant of Girdle Moore and Gloria Salisbury, persons who were injured in a motor
vehicle accident. On February 21, 2001, Mr. Moore was a passenger in a motor vehicle
* -being driven by his daughter, Ms. Salisbury, when the parties were involved in the
accident. Both sustained injurieé, but Mr. Moore's injuries were more serious than ‘
those sustained by Ms. Salisbury. At the time of the accident, Mr. Moore and Ms.

Salisbury were in their 80’s and 60’s respectively, and resided at the same address.




Atfter the accident, Movant was advised that Mr. Moore and Ms. Salisbury were in
different hospitals, and he went to the hospitals to meet separately with them. At the
time of these meetings, Movant contends that he mistakenly believed that his contact
with the two parties was appropriate. However, Movant now admits that his conduct
was violative of the in-person solicitation provisions of SCR 3.130-7.9(1).

For a number of years before the February 2001, motor vehicle accident,
members of the Movant’s family, other than Movant, and the Moore/Salibury families
had socialized together. Movant understood that there was a very remote family
connectioh between his family tree and the Moore/Salisbury family tree. That
- understanding of Movant was later supported by a State Farm Claims Adjuster, Kevin
Mullins, who provided an affidavit to Movant in September 2001, when the issue of his
solicitation of Mr. Moore and Ms. Salisbury was first raised by successor counsel. Mr.
Mullins stated iﬁ his affidavit that Ms. Salisbury’s son and live-in girlfriend had made
some mention of the Moore/Salisbury family being related in some way to Movant.

After being retained by Mr. Moore and Ms. Salisbury, Movant made contact with
the respective insurance companies, obtained necessary medical records and
information, and took other action typically pursued in a personal injury claim on behalf
of an injured client.

Later in 2001, after Movant had performed a significant amount of work on behalf
of Mr. Moore and Ms. Salisbury, they retained different counsel to represent them
concerning their personal injury claim and terminated Movant. The allegation that

Movant had improperly solicited Mr. Moore and Ms. Salisbury as clients did not arise




until after they retained new couhsel. The issue of Movant's attorney’s fee, and the
defenses asserted against that claim, were litigated in the Floyd Circuit Court.

Eventually, an agreed resolution by way of an agreed order was reached in
which the $7,272.20 attorney's fee was divided between Movant and the clients’
successor counsel. Under the agreed disposition, M_ovant'was allocated $2,800.00,
with the balance going to the successor attorney. Movant had retained separate
counsel to represent him in the Floyd Circuit Court proceeding concerning his fee. The
recovery which Movant made pursuant to that agreed resolution was turned over and
paid to his retained separate counsel as the fee for representing Movant in the matter.
Movant did not personally recover and retain any fee reg'arding the personal injury
claim.

SCR 3.130-7.09(1) provides that a lawyer may not directly, or indirectly through
another person, solicit professional employment from a prospective client with whom the
| lawyer has no family or direct prior professional relationship. Movant acknowledges that
his initial contacts with Mr. Moore and Ms. Salisbury were violative of this rule. Movant
reduests that this diséiplinary proceeding be resolved on the following terms and

conditions:

1. Thirty (30) day suspension from the practice of law to run concurrent
with two suspensions already imposed by this Court in KBA File Nos.

7839 and 10898.
2. The monetary recovery made by Movant by agreed order in the civil
suit concerning his attorney’s fees, which was paid 1o his retained

counsel in that civil suit, would not be subject to disgorgement
pursuant to SCR 3.130-7.10. :

After reviewing the facts and the relevant case law, the KBA submits that the

appropriate discipline in this matter is a thirty (30) day suspension, fo run concurrently




with the two year suspension imposed by the Court in Kentucky Bar Association v.

Sheridan Martin, 2006-SC-0353-KB, on November 22, 2006. This existing two year

suspension arose from two other charges, and those charges will require an evaluation
by the Character and Fitness Committee as such time as Movant seeks reinstatement.
Having considered the record as a whole, and the recommendation of the KBA,

the Verified Motion for Consensual Discipline is hereby GRANTED. Therefore it is

~ ORDERED that: '

1. Movant will be suspended for thirty (30) days from the practice
of law, which will run concurrent with his prior two year
suspension.

2. The monetary recovery made by.-Movant in the ciyil suit
concerning his attorney’s fees shall not be subject to
disgorgement pursuant to SCR 3.130-7.10.

3. In accordance with SCR 3.150(1), Movant is directed to pay all
costs associated with these proceedings in the amount of
$14.17, for which execution may issue from this Court upon
finality of this order. . |

All concur.

ENTERED: February 22, 2007.

((3/7'JUSTICE i
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OPINION AND ORDER

The Board of Governors (“Board”) of the Kentucky Bar Association (“KB'A”) has
recommended to this Court that Sheridan Martin, who was admitted to practice law in
Kentucky in May 1993, whose Bar Roster Address is P.O. Box 777, 5 Court Street,
Aflen, Kentucky 41601, and whose KBA Member Number is 84699, be suspended from
the practice of law in Keﬁtucky for two years, with 181 days to serve and the remainder
probated upon reinstatement with certain conditions. On May 16, 2005, the Board
tendered its Findings of Fact, Conclusions of Law, and Recommendation related to two
| disciplinary cases (KBA File Nos. 7839 and 10898) against Martin. Martin subsequently
filed a timely noiice pursuant to SCR 3.370(8) for the Court to review the Board'’s
findings and recommendation. Having reviewed the parties’ briefs and the record, we
conclude that the discipline recommended by the Board was insufficient in light 6f the

egregiousness of Martin’s behavior and impose a different sanction.

The first disciplinary case, KBA File No. 7839, rose from a criminal conviction for

the sexual assault of one of Martin’s female employees that occurred on December 13,




1999. Martin was at home, rather than work, because of an alleged b'ackk ailment. The
employee went to Martin's home to deliver mail from the office. She testiﬁed that she .
was apprehensive because Martin had previously made inapprqpriate and unwelcome
sexual comments to her and another employee and had touched their bécks? kn_ees; " ‘
and hair. When the employee arrived at Martin’s home, he was wearing jdgging bahts
and a t-shirt. He asked the employee to come into another area of the hou’ée,-whiéh o
turned out to be a bedroom, because he was “down in his back.” ‘When the employee .
entered the bedroom, Martin grabbed her hair and then forced her right hand into his
pants and against his penis. A small struggle ensued, during which Martfn threwthe
employee on the bed, climbed on top of her, and forcefully tried to kiss her.v T'he' |
employee’s pager went off, and Martin stopped his conduct, appafently alarmed by ihe
sound. The employee said that the page was an emergency call from her son’s school.
Martin unlocked his front door and the employee left.

Following the incident, the employee contacted the County Attorney. Shé left
Martin's employ soon thereafter (as did the other female employee who had beveﬁ
subjected to Martin’s inappropriate behavior in the office). Investigators' from the |
Commonwealth's Attorney’s office investigated the crime and obtained tape-recorded
statements from Martin wherein he admitted his inappropriate conduct. Martin was
indicted for First-Degree Sexual Assault, a class D felony. Martin subsequently enté:red
into a plea agreement wherein the charge would be reduce’d‘to Thifd_-Dégree Sexual N
Assault, a class B misdemeanor. The final judgment of conviction was entered on
January 24, 2001. Martin was sentenced to 90 days in jalil, probéted for tWo yearé o.'n?.

several conditions, including that he continue good behavior, refrain from further -




violations of the law, complete community sérvice, haQe no contact with the vic't’im, and
complete a counseling program.

There was also evidence that less than one month after this con\ﬁction, Martin C
made inappropriate sexual advances toward a female nurse at the nursing home where
his mother lived. The nurse claimed that Martin put his hands on her waist,_‘ru.bbed' .his . a
“front side against [her] back side,” and corﬁmented on her looks. T_his‘incident led the
prosecutor to move to revoke Martin's probation. The trial court denied this motion, L
noting that while the behavior was inappropriate, it fell into the category of bad behaviof L
only marginally. | |

The second disciplinary case, KBA File No. 10898, rose fro.m ahofher criminal
conviction, this time for the sexual assault of a former client on April 27, 2001, Iésé than
three months after the initial conviction. Martin had previously represented the _worhan* .
in a personal injury claim. At the time of the sexual assault, the woman Was seeking
Martin's legal counsel regarding a social security claim for her minor son. While béhihd -
closed doors in his offfce, Martin flirted with the woman, then expoSed his Qenitals and
began masturbating in her presence. He approached héf and placed his genitals
against her. He then locked the door and began fondling, embfacing, and kissing the
woman. Martin's conduct was interrupted when an employee kn'ock‘ed on his door. .

Martin acknowledged that he héd sexual contact with the woman, sta_ting'tﬁat 'h'e ', |
initiated the flirting, which progressed to kissing and then to oral sex being pe"rfo‘rmed ‘c.)‘n o
him. However, Martin claims that the encounter was consensual, thoug_h He admité__ that
it was ethically inappropriate. | |

Martin was subsequently charged with Third-Degree Séxual Abusé and Second-

Degree Unlawful Imprisonment. He entered a plea to Third-Degree Sexual Abuse




pursuant to North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160 (1970). He was .

sentenced to thirty days in jail, probated for two years on the' con'ditidn that hefcommit.' |
no further crimes, continue psychological therapy, and have no c':oﬁtéct with the victim:

The KBA initiated disciplinary proceedings against Martin, and in Apri_l 2004, the "
Inquiry Commission issued two formal charges against him for Violating SCR 3.130- E
~ 8.3(b) for having “[clomitted] a criminal act that reflects adversely on the Iawyer"s‘ :
honesty, trustworthiness or fithess as a lawyer in other respects.” The c‘harges‘were :
referred to a trial commissioner, who heard evidence and rendered finding's}of_fac‘t, o :
conclusions of law and a recommendation.

The trial commissioner’s findings of fact lay out the facts related to ‘M‘artin"s-

criminal acts and convictions in substantially the same manner as described above,

Those findings also indicated that Martin continued to practice law after his convictidns_. S

They also describe Martin’s psychological counseling. He began Seeing Bill Jeti, a B
licensed clinical social worker and psychotherapist, in November 2000. Following the
April 2001 sexual assault incident, Jett recommended that Martin attend th.e‘Santé
Center for Healing, an inpatient mental health facility in Denton, Texas, fhat specia‘liz'es‘
in treating professionals with sexually-related mental diso'rders.. Martin ‘atte'n_ded‘the o

Santé Center from May 18, 2001 to July 1, 2001. He left against the recommendation |

of the facility, allegedly due to the unavailability of funds to cover further treatment. The. j K

Santé Center's records indicate that Martin “still has a lot of work to do in all the problem -

areas of his treatment plan.” Martin subsequently received outpatient treatment through ~~ **

the Baptist Hospital East in Louisville, Kentucky, and continued co‘uns'eling and
treatment with Bill Jett. He also participated in the Hebron Ministries Addiction Support

Program in Pikeville, Kentucky.




Bill Jett testified that there had been gaps in Martin's treatment, but that h_ev‘h'ad'
been following up with his therapy and was taking anti-depressant medicatiph for his
condition as recommended by his psychiatrist, Dr. Douglas Ru-th.. He. also noted that B
Martin had instituted strict controls in his office and that there had been no indicaﬁon Qf
recurrence of any inappropriate behavior. Finally, Jeﬁ testified that Martin had not yet o
reached a “maintenance level” in his therapy'and would require continued‘theré;‘)y ,fp’k _
his “sexual addiction.” | |

The trial commissioner’s findings also discuss Martin's relationship_ Wifh Bill 'Béibrd} -
ill, an attorney in Pikeville, Kentucky. Martin had worked asa law clerk for Baird.whivlle
attending law school. Baird and Martin had a chance meeting in 2002. :Du:ring'that,_
meeting, the men discussed Martin's mental, emotional, and spiritUal health.. Baird then
introduced Martin to the Hebron Ministries program, which Baird had 'establis_hed in‘t_h_e,
Pikeville area. Baird testified that Martin had effectively and contihuously participated‘"in y
the program and had reestablished a credible position as a practitioner in his -
community. Baird also testified that he would have no hesitancy in referring ébli_ent to
Martin and that he would be willing to act as Martin's mentor if requeSfced _by ’thﬁe KBA. N

The trial commissioner’s report also describes the testimon.y of Molly.Rader; ob‘n‘e‘ :
of Martin’s current employees. She testified favorably about the current manner in A
which Martin conducts his office, noting that there are ,no'_ inappropriate sexual N
comments or physical contacts. She also described Martin as a wonderful emp_loyer
who treats his employees well. | | | |

The trial commissioner noted that Martin’s guilty pleas, including the A@ﬁ plea,

constituted proof of guilt of ethical violations in the disciplinary proceedings. The




commissioner also found that the other testimony and 'evidence proved Martin’s e”t:hit:-al ,
violations beyond a preponderance of the evidence. | H
As a preface to his recommendation, the trial commissionér noted that ’Ma&in’s :
behavior had been egregious, would have a long-lasting ad.verse emotional effect o_nb
the victims, demonstrated an inappropriate leverage of power and authority over an
émployee and a client, and had cast the legal profession in an unfavorable liéﬁt; He
also noted that the gaps in Martin’s therapy and hié leaving of the Sahté Ceﬁtef againét ‘
the recommendation of the facility indicated that the genuineness of his effoi‘té Was |
suspect. The commissioner was also concerned that Martin's efforts to seek tr'eavtmehtﬁ‘
were motivated more by his pending Bar complaints thah his actual need for treatméhf. " .
Nonetheless, the commissioner found that Martin’s efforts were primarily a good faith -
attempt to address his mental heaith issueé. | | |
In light of this, the trial commissioner recommended that Martin be réqﬁired to‘
undergo aggressive therapy, with supervision by the KBA, for at least two‘ m_o‘re years_.”
The recommended required therapy included weekly group thérapy sessidns fhrough ‘
Hebron Ministries or another equivalent organization, weekly i}ndividua‘l therapy
sessions specialized for sexual addicﬁvé behavior through Mr. Jett or another
equivalent healthcare provider, and regular follow-ups with Dr. Ruth or.anothAer
psychiatrist for medication control for Martin's depression and 6ther mental iésue_s.':The
commissioner aiso recommended that Martin be required to continue the utiliiation o‘f‘
office controls that he has instituted subject to monitoring by the KBA consisting (‘)f.the -
utilization of a taped monitoring surveillance system to be utilized particularly whén |
counseling female clients with tapes to be maintained by the office manager or other |

member of the practice beyond control of Martin, and the continued utjlization _of_ah




office procedure wherein Martin would have a female employee present whenever -
Martin is consulting with a female client or the maintenance of an open doOr to hlS ofﬁcﬁé
when interviewing a female client. The commissioner also ‘recomme'ndedvthat Mar.t'in .be'  ' .
directed to avoid making any inappropriate sexual comments; remark.s, or innuendos '_to} .
any female, or otherwise engage in any other inappropriate nonfinvitéd or non-- | |
consensual sexual activity with a female during the course’ of his probatioﬁ, and that he'
not engage in any further conduct resulting in criminal or diéciplinary chafges.

The commissioner also indicated that a period of suspension Wés nécesséry in
light of the gravity of the offenses and the fact that they répresented a pat_terh of |
conduct, rather than an isolated incident. Thus, the commissioner récomni_ended that. |

_Martin be suspended from the practice of law in Kentucky for two years, with at least
181 days to serve with the remainder probated upon reinstatement on the cbnditi‘o'n' 'that ._ |
he comply with the recommended course of treatment described abee.' Th‘é ftriél. o
commissioner also recommended that William Baird Il be designatéd as thé Mentor
représentative of the KBA during the course of Martin’s probationary 'p‘eriod_ to ensure"
that Martin complies with the Board’s mandates in this regérd. | |

The Board of Governors voted to adopt the trial commissioner's ffndingé 6f fact, :'4 .

conclusions of law, and recommendation by a vote of thirteen to six. | B

Martin seeks review of the Board'’s decision on the grounds that the Bbard'é
decision is not in conformity with this Court’'s deéisions in similar disbiplinary-cases and -
does not adequately reflect the full factual circumstances surrc)un.ding his behavior, .

- specifically his mental health and sexual addiction 'problems.1 _

' Martin also complains that an Alford plea does not constitute an admission of '
the prosecuting witness'’s allegations. We note simply that the witness’s allegations are
not the cornerstone of the disciplinary process. Rather, the question of discipline in a

7 ; S _




Martin cites three Kentucky cases, Kentucky Bar Association v Co'lton,,5‘4

S.W.3d 158 (Ky 2001), Kentucky Bar Association v. Rankin, 862 S.W.2d 894 ('Ky. |

1994), and Kentucky Bar Association v. Dunn, 965 S.W.2d 158 (Ky. 1998),- for the :

proposition that the recommended discipline in this case is foo harsh.? He argu.e_s that

in cases involving addiétion and mental health issues, lesser sanctions are called ‘f.or._ Ih_ B
essence, he argues that any discipline should focus on making sure thafhis meht'alv o
health issues are treated. | |

In Colton, the attorney was convicted of several misdemeénof Acou»'n‘ts of
harassing communications and violating a DVO. There was evidehce that the é‘a‘ttzorne.yv :
had a drug and alcohol abusé problem, and suffered from depression and bi-pdiar
disorder. He was given a public reprimand and a probated six-mpnth suspension fr‘om;'
the practice of law.

In Rankin, the attorney was convicted 6f several misdemeanors, i}n‘cluding
second-degree wanton endangerment and fourth-degree assauilt. T_heré was also
evidence related to several DUI charges. That attorney was given a six-month
suspension, probated for two years on the condition that he comply with é v_alr_ié'ty of |

conditions related to treatment of alcohol addiction.

case like this turns on the fact of criminal action as evidenced by the criminal conviction,
which is by itself an ethical violation regardless of the specifics.- And our case lawis -
clear that an Alford plea is proof of the fact of the conviction and therefore is sufficient to
support disciplining the attorney. See Kentucky Bar Ass'n v. Haggard, 57 S.W.3d.300 -
(Ky. 2001); Kentucky Bar Ass'n v. Taylor, 549 S.W.2d 508 (Ky. 1976). Moreover, the
trial commissioner found that the testimony and other evidence independently -
established that Martin had committed the ethical violations with which he was charged.

% Martin also cites disciplinary cases from several other states for the same
proposition. While such cases can no doubt be persuasive authority, though perhaps
less-so in disciplinary cases than in other areas of the law, they are unnecessary when
there is adequate authority in our own case law. Because there is adequate precedent
in our case law, we need not address the cases from other states cited by Martin.

8




In Dunn, the attorney pled guilty to five misdemeénors, one count of DUI aﬁd fouf‘ s .-
counts of second-degree wanton endangerment. He was also given a six-nﬁdnth v ;
suspension, probated for two years on the condition that he combly witﬁa Variétjof B
conditions related to treatment of alcohol addiction. o . ;

Regarding his mental health and addiction issues, Martin notes tHat his divorce‘ |
and the deaths of his father, father-in-law, and his mother had sighiﬂéant impa"ctsv'on his -
| mental heaith. He also notes that he suffers from depressibh and obseséi\}e-

compulsive disorder with sexual elements, but that he has undergo_ne’ agé;ressfv’e"
treatment since 2001. | A

Regarding the cases that Martin cites, we note thét théydiffef in several .
significant respects from his own. To begin with, Martin hés two separate éon\}iCt.ic.)ns, .
one of which was based on acts occurring after the final judgmen't and sentencing_'fo‘r ) '
the other. We agree with the trial commissioner’'s assessment that this indfcates a
pattern of conduct, rather than an isolated incident. More importantly, hoWévér, we nOté
that Martin’s crimes, unlike those in the cases he cites, were directly relate'd to‘hi‘s'law.
practice. One of the victims was an employee in his law office, and the cher wés a
client who was seeking legal advice about her disabled sdn. Again, We égfee With fhé
trial commissioner’s characterization of the effect of these aspects of Martin's '(':ri'mes': '
they demonstrate an inappropriate leverage of power and authority ovér his victims
related to’ his law practice. | In this respect, Martin’s crimes reflect véw poorly on the _'i
profession as a whole. | |

We are persuaded that Martin’s behavior is more like that in some of fh'e caéés' _ .

cited by the KBA. See Bowling v. Kentucky Bar Ass'n, 971 S.W.2d 294 (Ky. 1998) '

(nine-month suspension for one count of fourth-degree assault, four cdunts of terroriétié N 1_ R
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threatening, two counts of unlawful imprisonment, and one count of second-degree

wanton endangerment); Kentucky Bar Ass'n v. McKinney, 900 8.W.2d 605 (Ky. '1995) )
(six month suspension for misdemeanor fourth-degree assault conviction).® If anything';

Martin's behavior is worse than that in those cases since his was the result of a pattern

of conduct and involved the victimization of a woman working in his I_'aw practice and a RO

client. This makes his violations particularly egregious.'
While Martin is correct that those cases do not involve addiction or other mehtai_ B
health issues, whereas the cases he cites do, that consideration does not conthol Jthe .
decision to impose discipline. We are also cognizant of the ABA guidelines thet' He mtes '
which counsel in favor of granting probation when the ethical lapse is~related to a ' » |
mental health disorder that can be corrected or treated medically. 'Hae the ethicel
violations Martin committed been less egregious, i.e., not directly rel‘a{edvto' his Jaw
practice or less than criminal, we might be persuaded that probation or a .Iesser senction o
would be appropriate. However, Martin’s unfortunate mental health issues, eveh when I,
combined with his efforts to seek treatment and to control his behavnor slmply do not
counteract the fact that he victimized a law-office employee and a client by means of
criminal behavior.” This leads us to conclude that a substantive sanction is in _order. S |
Based on the foregoing diécussion, we elect to review the decisioﬁ ef the Bfoai’.d' o
pursuant to SCR 3.370(8). However, the reasons offered by Martin fora reducfien.i_r‘i _

the proposed sanction are not compelling. In fact, because we find that Martin’s

% However, we do not rely on those cases cited by the KBA where the attorney .
was convicted of a felony, e.qg., Kentucky Bar Ass'n v. Wessell, 766 S.W.2d 628

(Ky.1989), as such cases are substantively different from those lnvolvmg misdemeanor -

convictions. See SCR 3.166 (requiring automatic suspension when an attorney is -
convicted of a felony).
10




behavior was so egregious, we conclude that the Board’s reéommendéd .san_cti_on IS |
insufficient. | b

ACCORDINGLY, IT IS HEREBY ORDERED:

(1)  Sheridan Martin is suspended from the practice of Iaw in Kentucky for'a
period of two years. The period of suspension shall commence on the date pf entry_bf '
this Order. | .

(2)  Martin's reinstatement to the préctice of Ian, shod!d he seek it 'afte'r his
period of suspension, is conditioned on his continued, good-faith participafib‘n inv L
appropriate psychological and/or psychiatric treatment for his dfagndsed me'ntal
conditions during his period of suspension. Should Martin be reinsfated to the pr’ac"tic.;e_
of law, he will be subject to any forward-going requirements related to Contin‘ﬁ‘ed} ‘- "
treatment and in-office safeguards and monitoring by the KBA (such as those‘éurrenvtly' _
in place) recommended by the Character and Fitness Cofﬁmittee.

(3)  Inaccordance with SCR 3.450, Martin ié directed to pay ail cos’t_s
associated with these disciplinary proceedings against him, said sum being $4,973.'58, e
for which execution may issue from this Court upon ﬁnality of this Opin'io'n and'Qrder.

(4)  Pursuant to SCR 3.390, Respondent shall, within teh '('10)vda)'/_‘s ‘fro'r.n'th'e
entry of this Opinion and Order, notify all clients in writing of his inability to rebreseht N
them, and notify all courts in which he has matters pend‘ir'lg'of his squen'sioh frdm the
practice of law, and furnish copies of said letters of notice to the Directbr of the : .
Kentucky Bar Association. |

All concur.

Entered: November 22, 2008. . ; ; S o
CHIEF ; élCE - |
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