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RICHARD GRAHAM KENNISTON | RESPONDENT

OPINION AND ORDER

By unanimous vote:of the Board of Governors, fhe Kentucky Bar
Association recommends to fhis Court the permanent disbarment of Richard
Graham Kenniston as a sanction for multiple violations of the disciplinary rules
of this Court.l Kenniston has belatedly filed a Motion for Extension of Time to
respond to the KBA’s motion. And we deny Kenniston’s motion. Finding
Kenniston guilty of the-charged violations, we further determine that the KBA’s
recommended sanction is appropriate, and we order Kenniston permanently

disbarred from the practice of law in the Commonwealth.

! Kenniston was admitted to practice law in Kentucky on August 25, 2006. His KBA
Member Number is 90572. His Bar Roster Address is P.O. Box 848, Richmond, KY
40476.




I. BACKGROUND AND ANALYSIS.
A. Charges Against Kenniston.
1. KBA File 17-DIS-0054
On August 29, 2016, Bonnie Riddell retained Kenniston to represent her

in a child-custody displite, paying him a $1,500 retainer. After Kenniston failed
to appear at a scheduled hearing, Riddell terminated their professional
relationship. Riddell demanded Kenniston return the unearned portion of the
retainer by January 24, 2017, then again by January 30, 2017, to which
Kenniston agreed. But he never refunded any portion of it.

Kenniston was personally served with the Complaint arising out of the
Riddell dispute on Apﬁl 10, 2017. He responded to the Complaint on May 31,
2017, agreeing to refund Riddell the full amount of the retainer by June 30,
_'2017. The Inquiry Comrﬁiésion issued a Privéte Admonition with Conditions for
violation of Supreme Court Rule (“SCR”) 3. 130(1.16)(d).2 As a condition of the
Private Admonition, Kenniston was requiréd to refund the $1,500 retainer
within 66 days. But he reneged on this promise and did not return any portion
of it.

On November 7, 2017, the Inquiry Commission issued a Charge against
Kenniston for violations of SCR 3.130(1.16)(d) and (3.4)(c).2 He was -served with

the Charge by certified mail on January 11, 2018, and he failed to file an

2 “Upon termination of representation, a lawyer shall take steps.to the extent
reasonably practicable to protect a client’s interests, such as giving reasonable notice
to the client, allowing time for employment of other counsel, surrendering papers and
property to which the client is entitled and refunding any advance payment of fee or
expense that has not been earned or 1ncurred ”

3 “A lawyer shall not . . . knowingly disobey an obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid obligation exists.”

2



Answer to the Charge.* On June 14, 2018, this Court indefinitely suspended
Kenniston under SCR 3.380(2)5 for failing to answer the Charge.5

2. KBA File 18-DIS-0019
On September 30, 2015, Kenniston filed a Chapter 13 bankruptcy

petition on behalf of Shannon Griffin. One month later, Griffin wrote Kenniston
a check for $3,425.52 to be used as the payoff amount in her bankruptcy case.
Kenniston deposited the check into a Citizens Guaranty Bank account, a non-
Vinterest-bearing esbrow account that he used for personal and business needs.
Two days later, Kenniston withdrew $3,000 from that account and deposited
$2,700 into his personal savings acqouﬁt with Park Community Credit Union.
He then'withdrew tﬁat sum the next day, using it to -travel abroad. Kenniston
did not remit the funds to pay off Griffin’s Chapter 13 bankruptcy case.

On January 1.1, 2018, the bankruptcy trustee moved to comp¢1 o
Kenniston to turn over the funds, or‘ alternativeiy, to sanction Kenniston. After
a hearing, the bankruptcy court placed numerous condiﬁoﬁs on Keﬁniston,
with which he failed to comply. After a final heaﬁng, that court found
Kenniston in contempt and, among other sanctions, permanently disbarred
him from practicing law in the U.S. Bankfuptcy‘Court for the Easteanistrict

of Kentucky. The bankruptcy court found that Kenniston “intentionally

4 It appears that on April 10, 2018, Kenniston attempted to tender an answer to the
Charge, but failed to comply with the Kentucky Rules of Civil Procedure (“CR”) in so
doing. This Court allowed Kenniston ten days to fix his defective pleading, but he -
never did. '

5 “In cases in which the Respondent has failed to answer a charge filed purshant to .
Rule 3.200, . . . the Court may in its discretion . . . suspend the Respondent from the °
practice of law for an indefinite period of time.”

6 Kentucky Bar Association v. Kenniston, 547 S.W.3d 520, 522 (Ky. 2018).
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misappropriated the Payoff Funds for his own use without just cause and
agaihst his client’s instructions.” The bankruptcy court also found a “failure to
comply, and timely comply, with court orders,” noting Kenhiston’s behavior not
just in this case buf in past,representation_ of other bankruptcy clients before
that court. Finally, the bankruptcy court noted, “It is abundantly clear fro@
this record that Kenniston willfully disobeys order([s] from fhis Court and
willfully disregards his obligations to this Court and his clients. His excuses
and prdmises of change lack honesty and candor.” _
The Inquiry Commission issued a Charge against Kenniston on May 8,

2018, asserting violation of SCR 3.130(1.1),7 (1.3),8 (1.4)(a)(3),° (1.15)(a),10
(3.3)(a)(1),1 (3.4)(c), (8-4)(b),'2 and (8.4)(c).13 The Corﬁplaint was issued on

February 5, 2018 and served on Kenniston via certified mail on March 2, 2018.

7 “A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness, and preparation
reasonably necessary for the representation.”

8 “A lawyer shall act with reasonable diligence and promptness in representing the
client.”

9 “A lawyer shall . . . keep the client reasonably informed about the status of the
matter.” ' : '

10 “A Jawyer shall hold property of clients or third persons that is in a lawyer’s
possession in connection with a representation separate from a lawyer’s own property.
Funds shall be kept in a separate account maintained in the state where the lawyer’s
office is situated, or elsewhere with the consent of the client, third person, or both in
the event of a claim by each to the property.”

11 “A lawyer shall not knowingly . . . make a false statement of fact or law to a tribunal
or fail to correct a false statement of material fact or law previously made to the
tribunal by the lawyer.”

12 “It is professional misconduct for a lawyer to . . . commit a criminal act that reflects
adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other
respects.” : '

S 134t is profeésional misconduct for a lawyer to . . . engage in conduct involving:
dishonesty, fraud, deceit, or misrepresentation.”
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The Disciplmary Clerk attempted to serve the Charge on Kennistoﬁ via certified
mail on May 8, 2018, but service was returned as “Unclaimed.” Service was
éompleted by service upon the Diréctor under SCR 3.035(2) én June 22, 2018.
This Court temporarily suspended Kenniston from the practice of law on
August 16, 2018, finding “probable cause exist[ed] to beiieve Kenniston
misappropriated client funds and [that]‘ his conduct poses a substantial threat
of harm to his clients or the public.”4

3. KBA File 18-DIS-0047
On July 13, 2017, Shannon Rosado retained Kenniston to represent her

in an uncontested divorce, paying him $600. Two weeks later, Kenniston sent
Rosado a draft of a divorce petition and a draft of a separation agreerhent with
incorrect information and spelling errors, whichA Rosado corrected and returned
to Kenniston. |

Following Kenniston’s claim that he was attempting to serve Rosado’s
husband by Sheriff, Kenniston ignored. Rosado’s phone cails, emails, or
messages. Rosado emailed Kenniston’s assistant and wife on September 9,
2017, and November 6, 2017, regarding the status of her case. But Rosado
received no further commurﬁcation from Kenniston or his office. Kenniston
nevér filed R'o_sado’s divorce petition. Rosado eventually hired new counsel.

Kenniston received the Complaint related to the Rosado matter on March
2, 20‘1 8, to which he filed a.response. The Inquiry Commission then filed a -

Charge against Kenniston on May 8, 2018, asserting a violation of SCR

Bt Inquiry Commission v. Kenniston, 552 S.W.3d 73, 76 (Ky. 2018).
S



3.130(1.3), (1.4)(a)(4),'s and (1.16)(d). The Disciplinary Clerk attempted to serve
the Charge on Ken_nistoﬁ via certified rhail, but service was returned as
“Unclaimed.” Service was completed by service upon the Director on 'June- 22,
2018. Kenniston never filed an answer to the Charge. |

4. KBA File 18-DIS-0049

Mary Hocker rétained Kenniston to represent her in a bankruptcy
proceeding, paying him $650 to be used for the filing fee and Kenniston’s
attorney’s fee. Kenniston failed to use any portion of the $650 to pay the
requ'ired' ﬁ]ing fee. Instead, without informing Hocker, Kenniston filed an
application to pay the filing fee in installments, even though Hocker’s
instructions were to use A portion of the $650 to pay the requﬁed filing fee in
full. |

When Hocker’s daughter contacted Kenniston to inquire about th¢ status
of the case, Kenniston falsely stated that he ﬁled. for an extenéibn to complete.
the documentation. On November 13, 2017, Kenniston contacted Hocker and
asked for an addltlonal $350 to complete the filing. On December 18, 2017,
Hocker’s case was dismissed for failure_ to file the required documentation and
the filing fees. Kenniston failed to notify Hocker of the dismissal but instead
advised her thét her éreditors’ meeting had been rescheduled. Hocker
e§entually learned that her home had been referred to the Master _
Commiséioner for judicial sale, which was moving forward because of the

‘dismissal of her bankruptcy case.

15 “A lawyer shall , . . promptly comply with reasonable requests for information.”
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" The Inquiry Commission filed a Charge against Kenniston on May 8,
2018, asserting violations of SCR 3.130(1.3), (1.4)(a)(3), (1.16)(d), and (8.4)(c).
Kenniston was served with the Complajnt. via certified mail on March 2, 2018,
and- with the Charge via certified mail on July 26, 2018. Kenniston did not file
an answer to the Charge.

5. KBA File 18-DIS-0064

On June 10, 2017, Robert and Ali;:ev Hendrickson retained Kenniston to
assist them in filing for Chapter 13 bénkruptcy, péying him $750. Kenniston
never filed the bankruptcy petition, nor did hé inform them of this failure or
retﬁrn, the unearned fee. | |

Kenniston was served with the Complaint 'related to the Hendrickson
matter via'ce,rtiﬁed mail on March 7, 2018, but he never responded. The
Inquiry Commission filed a Charge against Kenniston on May 8, 2018,
asserting violations of SCR 3.130(1.3), (1.4)(a)(3), (1.16)(d), and .(8.1)(b),16 with |
which Kenniston was served via certified mall on July 26, 2018, and to which
hé never responded. |

6. KBA File 18-DIS-0088
On September 22, 2017, Chie Chie Worsham retained Kenniston to

assist her in her Chapter 13 bankruptcy proceeding, paying Kenniston $1,000.
Kenniston failed to return Worsham’s messages, failed to inform Worsham of
his suspension frdm practicing law in the U.S. Bankruptcy Court for the

Eastern District of Kentucky, failed to file Worsham’s bankruptcy petition,

16 “[A] léwyer . . . in connection with a disciplinary matter{} shall not . . . knowingly fail
to respond to a lawful demand for information from an admissions or disciplinary

authority.”
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failed to return the unearned portion of the fee, and failed to contact new
counsel to take over Worsham’s case.

Kenniston was served with the Complaint related to the Worsham matter
via certified mail on April 14, 2018, but he never responded. The Inquiry
Commission ﬁledr a Charge against him on May 8, 2018, asserting violations of
SCR 3.130(1.3), (1.16)(d), (8.4)(c), and (8.1)(b), with which he was served via
certified mail on June 20, 2018, and to wﬁiéh he did not respond.

7. KBA File 18-DIS-0102

‘On March 13, 2015, Jason Abney retained Kenniston to assist him in
preventing the judicial sale of his property, paying him $2,500. On November
77, 2015, Abney also paid Kenniston $500 to file for guardianship of Abney’s
father. Abney also paid Kenniston a tdtal of $1,580 to defend him in a civil
lawsuit. Kenniston deposited all the checks into his personal account.

On April 5, 2018., Abney discovered that Kenniston failed to file a lien on
his apartment building after Kenniston assured him that the lien had, in fact,
been filed. Abney then discovered that Kenniston never performed any work on
any of the cases for which Abney had hired Kenniston. Kenrﬁston never
returned the unéarned portion of the fees provided to him by Abney.

Kenniston was served with the Complaint related to the Abney matter via
certified mail on April 13, 2018, but he never responded. The Inquiry
Commission issued a Charge against Kenniston on June 18, 2018, »alleging
violaitions of SCR 3.130(1.3), (1.4)(a)(3), (1.15)(a), (1.16)(d), (8.4)(0), and (8.1)(b),
with which he was served via certified mail on June 20, 2018, and to which he

did not respond.



8. KBA File 18-DIS-0107

In June of 2015, Glenda Gay Oiiver retained Kenniston .to represent her
in two small-claims cases for unpaid rent, paying him $1,000. Kenniston
moved the trial court for an appointment of a Warning Order Attorney, L.B.
Lominac. Lominac filed his feport, and the Court awarded him fees for each
case, payable within twenty days.

On August 26, 2016, Lominac filed a Motion to .Compel and for Contempt
for failure to pay the fees. The motions were grantéd. After the fees remained

unpaid, Lominac filed a second Motion to Compel, this time noticing Oliver on

the motion. Oliver was not aware of the earlier proceedings until she received a

copy of Lominac’s motion.

Lominac contacted Oliver to demand from her payment of the fees and
advised Oliver that he would ask .the court to hold her in contempt. Oliver was
unable to find Kenniston, who, unbeknownst to Oliver, had moved to withdraw
 from her cases. Kenniston never returned Oliver’s file.

Kenniston was served with the Complaint related to this matter via
certified mail on April 17, 2018, but he never résponded. The Inquiry
Cofnmissién jssued a Charge against Kenniston on June 18, 2018, alleging
violaﬁons of SCR 3.130(1.3), (l.4)(a)(3), (1.4)(a)(4), (1.16)(d), and (8.1‘)(b),'with
which he Was served vié certified mail on June 20, 2018, and to which he did
not respond'.

B. Board of Governors Proceedings.

Kenniston failed to answer any of the above-described Charges, and they

proceeded before the Board of Governors by default. The Board unanimously

9



found Kenniston guilty of each alleged violation and recommended permanent

disbarment.

C. Kenniston’s Motion for Extension of Time.

On May 23, 2019, Kenniston filed a motion for an extension of time to file
a Notice of Review to respond to the Board of Gévernors’ findings.17 As the KBA
points out, Kenniston’s Notice of Review was due on March 31.

Kentucky Rule of Civil Procedure (“CR”) 6.02 allows this Court to extend
a deadline for response based on “excusable neglect.” Black’s Law Dictionary
defines “excusable neglect” to mean, “A failure—which the law will excuse—to
take some proper step at the proper time (esp. in neglecﬁng to answer a
lawsuit) not because of the party’s own Earelessness, inattention, or willful

disregard of the court’s process, but because of some unexpected or

.. unavoidable hindrance or accident or because of reliance on the care and

‘vigilance of the party’s counsel or on a promise made by the adverse party.”18
Kenniston argues that he “has a meritorious defense against the
cha;ges,” but does not offer any form of “excusable neglect” as to why he failed
to file a timely Notice of Review. Kenniston claims that he suffers from a
psychological, mental, or emotional condition for which he now takes medicine
and seeks the assistance of a therapist. But, he does not offer that explanation

as a basis for excusable néglect but rather as a defense to the charges against

17 See SCR 3.370(7) (“Within thirty (30) days after the Board’s decision is filed with the
Disciplinary Clerk, . . . the Respondent may file with the Court a Notice for the Court
to review the Board’s decision stating reasons for review, accompanied by a brief, . . .
supporting his/her position on the merits of the case.”).

18 Excusable Neglect, Black’s Law Dictionary (10th ed. 2014).
10



him. And even if Kenniston did offer that explanation as a basis for excusable
neglect, he has not articulated how his purportc{:d condition caused him to fail.
to file a timely Notice of Review. Kenniston offers an additional explanation for
his actions giving rise to the various charges against him—the pressure of
running a law office by himself caused him to spiral out of control, “causing
heightened ainxiety, depression and deéisional paralysis.” Again though, »this is
not an explanation for his unﬁmely filing but rather an attempt to defend
hirnself against his charges. Simply put, Kenniston does not explain why he did
not comply with the mandatory Notice of Review filing date.
As such, we DENY Kenniston’s Motion for Extension of Time.

D. .Rec':ommendation and Disposition.

In addition to pointing to Kenniston’s unprofessional conduct in the eigh_t
éeparate complaints and charges filed against him, the KBA outlines several
aggravating factors warranting permanent disbarment. Specifically, the KBA
notes that Kenniston was previously indefinitely suspended by this Cpurt
under SCR 3.380(2) on June 14, 2018 and temporarily suspended by this
Court onv August 16, 2018 for his behavior in the bankruptcy court. The KBA
also notes Kenniston’s “dishonest or selfish motive; pattern of misconduct;
multiple offenses; [and] bad faith obstruction of the disciplinary proceeding by
intentionally failing to comply with rules or orders of the disciplinary agency.”
Thé KBA stresses that in many of the cases involving Kenniston, Kenniston
was dealing with vulnerable victims. He took his clients’ money, spent it
himself, and never returned a single penny. Finally, Kenniston hindered the
attorney-disciplinary process by féiling to participate meaningfully in the

11



disciplinary process, failing to respond in most instances to any of the
complaints or charges issued against him.

We see no reason in the record to disagree with the KBA’s
recommendation of guilt and sanction. The conduct exhibited by Kenniston is
analogous to the conduct e?(hibited by the attorneys that this Court
permar;’ently disbarred in Kentucky Bar Association v. Nathanial Pendleton, 19
Kentucky. Bar Association v. John T. Brady,?° and Kentucky Bar Association v.
Daniel Alan Niehaus.?2!

As in those cases, Kenniston has exhibited a pattern of failing to meet
the most basic requirements of the Rules of Professional Conduct: failing to
keep his clients informed of their cases; failing to respond to his clients’
inquiries about their cases; not only failing to méke proper use of client monie;e,
entrusted to him, but actually, in some cases, using the clients’ money himself;
faﬂing to return unearned portions of fees paid to him; and failing to ﬁle
pleadings and represent ﬁis clients in court, leading to, in some cases, |
dismiséal of the client’s case.

At ieast eight of Kenniston’s clients have been negatively affected by
Kenniston’s misconduct. Specifically, Kenniston’s miéconduct almost led to the
loss of the client’s home. When the bankruptcy courf suspended Kenniston

from the practice of law in that court, the court noted several other clients

negatively affected by Kenniston’s representation that are not the subject of

19 452 S.W.3d 607 (Ky. 2015).
20 493 S.W.3d 360 (Ky. 2016).
21 547 S.W.3d 523 (Ky. 2018).
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this case. Our own records reveal two other clieﬁts negatively affected by

~ Kenniston’s 'represeni:ation.22 Apart from the effect of Kenniston’s actions on
his clients, Kenniston has also exhibited a pattern_ of ignoring and disobéying
orders from multiple courts. | |

What may be Kenniston’s greatest failure is his apparent lack of remorse
for the damage he has inflicted on his clients and the profession. Kenniston
has been gla'ringly-absent from these disciplinary proceedings, and when he
has appeared, he has offered baseless excuses.

As we stated in Brady, one of the justifications for permanent disbarment
is protection of the public and the legal profgssion in general.23 Permanent
disbarment is necessary to prevent_ﬁ,lrthervdamage inflicted by Kennisfon on
the public and the legal profession. We.accept the KBA’s recommendation that
Kenniston be permanently disbarred from the practice.of law. in the
Comfnonwealth.

Accordingly, this Coﬁrt ORDERS that:

1. Kenniston’s Motion for Extension of Time is DENIED.

2. Richard Graham Kenniston, KBA NumBer 90572, Bar _Roster Address
P.O. Box 848, Richmond, Kentucky 40476, is adjudged guilty of tﬁe
above-described violations of the Rules of Professional Conduct.

| 3. Kenniston is permanently disbarred from the practice of law in this

Commonwealth;

22 See Kentucky Bar Association v. Kenniston, 547 S.W.3d 520, 521-22 (Ky. 2018).
23 Brady, 493 S.W.3d at 369. ’ '
13



4. Kenniston, in accordance thh SCR 3.390, must notify all courts in
which he has matters pending and all clients for whom he is actively
involved in litigation and similar matters of his inability to continue
representation;

5. Kenniston must immediately cancel and cease any advertising activities
in accordance with SCR 3.390;

6. In accordance with SCR 3.450, Kenniston must pay all costs associated
with these disciplinary proceedings in the amount of $2,018.91, for
which éxecution may issue frofn this Court upon finality of thié Order.

All sitting. All concur.

ENTERED: June 13, 2019.
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INQUIRY COMMISSION
V. IN SUPREME COURT
RICHARD GRAHAM KENNISTON RESPONDENT

OPINION AND ORDER

Pursuant to Supreme Court Rule (SCR) 3.165(1)(a) and (b), the Inquiry
Commission petitions this Court to temporarily suspend Richard Graham
Kenniston from the practice of law. Kenniston’s KBA number is 90572 and his
bar roster address is P.O. Box 848, Richmond, Kentucky, 40476. For the
following reasons, we grant the Inquiry Commission’s petition for temporary

suspension.!

1 This Court rendered an Opinion and Order on June 14, 2018, that indefinitely
suspended Kenniston from the practice of law pursuant to SCR 3.380(2), which
provides for suspension in cases where the attorney fails to respond to the KBA’s
charges. SCR 3.165(1)(a) specifically provides that an attorney may be temporarily
suspended from the practice of law by court order if “[ijt appears that probable cause
exists to believe that an attorney is or has been misappropriating funds the attorney
holds for others to his/her own use or has been otherwise improperly dealing with
said funds|.]” Further, SCR 3.165(2) states that

“lajny such order of temporary suspension may restrict the attorney in
dealing with client funds and shall, when served on any bank
maintaining any account upon which said attorney may make
withdrawals, serve as an injunction to prevent said bank from making




Kenniston filed a Chapter 13 Bankruptcy Petition for Shannon Denney
(now Griffin) in the United States Bankruptcy Court for the Eastern District of
Kentucky (“Bankruptcy Court”) on September 30, 2015, and on January 6,
2016, her debtor’s plan was confirmed.? Griffin gave Kenniston a check for
$3,425.52 for her Chapter 13 payoff fee, and on October 31, 2017, Kenniston
deposited the check into his Citizens Guaranty Bank account, “Richard G
Kenniston (DBA) Law Office of Richard Kenniston.”® At the same time,
Kenniston also deposited a $250.00 check Griffin’s husband tendered as the
payoff fee. On November 1, 2017, Kenniston withdrew $3,000.00 from the
account and also deposited $2,700.00 in cash into his personal savings
account with Park Community Credit Union. On November 2, 2017, Kenniston

]

withdrew $2,700.00 from his savings account, leaving the account balance at

further payment from such account or accounts on any obligation except
in accordance with restrictions imposed by the Court . .. .”

Since the client representation at issue involves alleged misappropriation of funds and
permits the Court to impose financial restrictions and obligations on both Kenniston
and banks where he maintains accounts, suspension under this rule is in part
different from Kenniston’s indefinite suspension as of June 14, 2018.

. 2 Kenniston and his wife filed a Chapter 13 petition for bankruptcy on January
31, 2017, but the case was dismissed without confirmation of a plan on September 21,
2017, for failure to make plan payments. In re Richard and Felicite Kenniston, Case
No. 17-50156. Kenniston and his wife filed a second Chapter 13 petition on November
21, 2017. The case was converted to a Chapter 7 bankruptcy on February 5, 2018,
and was dismissed on February 22, 2018, for failure to pay any filing fee installment
payments. In re Richard and Felicite Kenniston, Case No. 17-52283.

3 In addition to his business account, Kenniston also has a savings account at
Park Community Credit Union in the name of “Richard G. Kenniston.” During the
Bankruptcy Court hearing on February 22, 2018, Kenniston acknowledged that these
accounts are for business and personal use, respectively. He also admitted that he
did not have an escrow account as required by the Kentucky Rules of Professional
Conduct.




$13.29. As a result, Kenniston did not have enough money in either account
to cover Griffin’s payoff check.4 |

Kenniston did not remit the funds provided by Griffin and her husband
to the bankruptcy trustee for the payoff. On January 11, 2018, Chapter 13
Standing Trustee Beverly Burden filed a Motion for Sanctions and a Motion to
Compel Kenniston to Turn Over the Payoff Funds. A week later, the
Bankruptcy Court held a hearing on the motion. Kenniston did not file a
résponse and did not appear. He was ordered to immediately turn over the
Payoff Funds, file an affidavit of compliance, file an accounting of his .receipt
and disposiﬁon of the Payoff Funds, produce all records relating to the Payoff
Funds, and disclose any compensation received from Griffin by the final
hearing date scheduled for February 22, 2018. |

Kenniston filed an affidavit as proof that he sent the Payoff Funds to the
trustee on February 2, 2018, but did not provide any records or accounting for
the funds. Kenniston waited until the afternoon of February 21, 2018, to file
his response to the motion, which ignored the obligétion to file a response at
least three days before the hearing. Further, Kenniston did not file the ‘motion
for continuance until 9:31 p.m. on the night beforé the hearing.

On February 22, 2018, Kenniston appeared and admitted he deposited

the Payoff Funds into his business account because he did not have an escrow

4 In her brief to the Bankruptcy Court, Griffin’s bankruptcy trustee indicated
that Kenniston traveled outside the country almost immediately after depositing arid
withdrawing the Payoff Funds. Kenniston disputed the allegation that the payoff
funds were used to pay for his travel, stating that his mother paid for the trip.

3




account for client funds. He also admitted that he should have acted after
receiving the Motion for Sanctions and his only explanation for his failure to
act was embarrassment about the situation and overextension of his practice.
He was granted a continuance until April 10, 2018, in order to obtain counsel
and prepare a defense. However, on April 10 Kenniston failed to appear and
did not have counsel appear on his behalf.

On April 12, 2018, the Bankruptcy Court suspended him from practice
in the court and held him in contempt. In its order, the Bankruptcy Court
found that Kenniston used the Payoff Funds for his own purposes and that he
“intentionally misappropriated the Payoff Funds for his own use without just
cause and against his client’s instructions.” The Bankruptcy Court also noted
that Kenniston admitted the Payoff Funds were used for his own business and
living expenses.

The Bankruptcy Court highlighted past procedural issues in Kenniston’s
cases. Kenniston represented Anthony Ball in a bankruptcy proceéding and in
July 2017 the Bankruptéy Court issued an order stating numerous problems
in the case thét were easily attributable to Kenniston. Notably, Kenniston
made six attempts at correcting and filing a Chapter 13 plan, but the plan was
still deficient.> In an August 2017 order, Kenniston was placed on probation

for six months, ordered to work with the debtor to locate new counsel, and

5 The Bankruptcy Court outlined several other deficiencies with the case,
including: (1) improper service; (2) failure to provide proper notice to parties; and (3)
Kenniston’s failure to appear at the hearing for his own motion to continue.

4




ordered to refund all legal fees in the case by delivering them to replacement
counsel.

Despite the order, Kenniston filed a new Chapter 13 bankruptcy case for
Ball on November 26, 2017. This case was also full of procedural deficiencies.
Kenniston was ordered to show cause as to why additional sanctioné were not
required, and to prove he informed Ball of his obligations under the August
2017 order and that he had'attempted to locate replacemént counsel.
Kenniston did not comply. Kenniston ultimately filed a response stating that
he did not act properly and that sanctions were warranted. He was again
ordered to find replacement counsel for all bankruptcy clients and suspended
from practice in the Bankruptcy Court for six months. Kenniston did not
comply with the order and even took monéy from Ball to file a second
bankruptcy case despite being on probation.6

Based on the claims and documentation provided by the Inquiry
Commission, we find probable cause exists to believe Kenniston
misappropriated client funds and his conduct poses a substantial threat of

harm to his clients or the public.

6 In the April 2012 contempt order in the Griffin matter the Bankruptcy Court
noted that the United States Trustee filed motions for sanctions and to show cause in
ten other cases involving Kenniston. The order also stated that there is an eleventh
client alleging that Kenniston did not file a bankruptcy as promised. However,
Kenniston has not had the opportunity to defend himself against the new allegations,
so they were not considered for the contempt findings and sanctions in Griffin’s
bankruptcy case. '




Therefore, it is hereby ORDERED that:

. Richard Graham Kenniston is temporarily suspended from the practice of
law in the Commonwealth of Kentucky, effective upon the date of entry of
this Opinion and Order énd pending further orders from this Court;

. Pursuant to SCR 3.165(2), Kenniston is hereby restricted from dealing
with client funds held in any bank account, including, but not limited to,
hbis account with Citizens ‘Guaranty Bank.

. Pursuant to SCR 3.165(2), this Opinion and Ordér, when served on any
bank maintaining any account upon which Kenniston may make
withdrawals, shall serve as an injunction to prevent said bank from
making further payments from such account or accounts on any
obligation except in aécordance with restrictions imposed by this Court,
and shall direct such bank not to disclose (except to those entitled to
withdraw from .the account or accounts or to receive payment of such
obligation, or upon the express written perrhission of at least one of such
persons as to each such account or obligations) that such Orde.r has
been received or the contents thereof. |

The Inquiry Commission is granted leave to move this Court to appoint a
trustee to manage funds in any accounts held by Kenniston pursuant to

SCR 3.165(2). Further, the Inquiry Commission is granted leave to move




this Court to impose specific restrictions on any such account, pursuant
to SCR 3.165(2).
All sitting. All concur.

ENTERED: August 16, 2018.

EHIEF JUSTICE




TO BE PUBLISHED

Supreme Court of ﬁpnfutk»ﬁ;ﬁ

2018-SC-000069-KB 5

'KENTUCKY BAR ASSOCIATION
V. IN SUPREME COURT
RICHARD GRAHAM KENNISTON RESPONDENT

OPINION AND ORDER

Pursuantb to Sﬁpreme Court Rule (SCR) 3.380(2), the Kentucky Bar
Association (KBA) has moved this Court to suspend Richard Graham
Kenniston! indefinitely from the practice of law for failing to respond to charges
inifiated by the Ihquiry Commission (Commission) of the KBA. Finding
sufficient cause to do so, we grant the Commission’s motion.

KBA File 17-DIS-0054

In August 2016, Kenniston was retained by Bonnie Riddell to represent
her in a custody matter involving her grandson. Kenniston received a $1,500
non-refundable retainer» fof the representation. Later, on January 19, 2017,
Riddell dismissed Kennistoﬁ after he failed to appear at a proceeding in family

court. While Kenniston agreed to refund the unearned retainer by January 24,

. 1 Kenniston’s bar roster address is P. O. Box 848, Rlchmond Kentucky 40476,
and his bar roster number is 90572.




2017, he ultifnately failed to don so. Consequently, Riddell filed a bar complaint
against Kenniston on February 6, 2017.

After the bar complaint was filed against Kenniston, he corresponded’
with the Office of Bar Counsél and reiterated to Riddell that he intended to
refund the retainer by June 30, 2017. However, Kenniston failed to refund the
retainer. On August 7, 201’7, the Commission issued a private admonition
with conditions against Kenniston for violation of SCR 3.130(1.16)(d) (Declining
or terminating representation). As a condition of the private admonition,
Kenniston was obligated to return the retainer within sixty days of the
Commission’s order. Kénniston failed to comply with the Commission’s
directive to return the retainer.

Afterwards, on October 20, 2017, the KBA filed a motion fo revoke his
private admonition. Kenniston did not respond to this motion or appear before
the Commission at a hearing on November 1, 2017. As a result, the
Commission revoked Kehniston’s'private admonition and issued a complaint
on November 3, 201'7, alleging two violations: (1) SCR 3.130(1.16)(d) (Declining
or terminating representation) for failing to refund the unearned retainer to
Riddell and (2) SCR 3.130(3.4)(c) (Fairnesé to opposing party and counsel) for
‘faﬂi»ng to comply with the conditions set forth in the Commission’s ‘private
admonition.

KBA File 17-DIS-0131
On November 15, 2016, Vicki Murphy paid Kenniston $500 to handle the

probate proceedings for her father’s estate. Kenniston appeared in court in
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December 12, 2016, and was instructed to file the decedent’s original will.
Afterwards, Murphy was unable to contact Kenniston as his phone line had
been disconnected and his office vacated. Due to her inability to reach
Kenniston, Murphy retained new counsel, who filed a motion to continue
probate proceedings for her father’s estate.

Subsequently, Kenniston learned that Murphy had retained new counsel
and returned her file. Kenniston admitted to Murphy that he closed his office
in January 2017 and did not recall having contact with her after the December
2016 court appearance. Further, Kenniston explained to Murphy that he had
failed to file the necessary probate documents because he did not have enough
time to do so. Consequently, Murphy filed a bar complaint against Kenniston
on April 20, 2017.

Kenniston filed a response to Murphy’s bar complaint on June 5, 2017,
and responded by email on August 2, 2017, to an additional inquiry from the
Office of Bar Counsel. On November 9, 2017, the Commission issued a second
complaint against Kenniston alleging the following violations: (1) SCR
3.130(1.3) (Diligence) for failing to perform work for which he had been hired;
(2) SCR 3.130(1.4)(a)(3) (Communication) for failing to inform Murphy about
the status of the probate case; and (3) SCR 3.130(1.16)(d) (Declining or
terminating representétion} for failing to refund the unearned retainer to

Murphy.




KBA File 17-DIS-0289

In September 2016, Sherry Kincaid hired Kenniston to represent her in a
custody petition involving her cousin. However, Kenniston did not appear at
scheduled court dates in Kincaid’s case on May 12, 2017 and June 9, 2017,
prolonging the proceedings. Also, Kenniston was unresponsive to Kincaid’s
repeated efforts to reach him by telephone; Kincaid has not had contact with
Kenniston following his failure to appear in court on June 9, 2017. Due to
Kenniston’s unavailability, Kincaid was compelled to appear in court pro se,
where she successfully argued her custody petition. Additionally, Kenniston
- failed to reimburse Kincaid for a $40 fee éhe paid on his behalf fo the sheriff’s
office.

Subsequently, on July 26, 2017, Kincaid filed a bar complaint against
Kenniston. On September 5, 2017, Kenniston filed a response to the bar
complaint. In late September, Kenniston also informed the Office of Bar
Counsel that he intended to reimburse Kincaid for the $40 fee in short order.
However, Kennistoh’ failed to reimburse Kincaid for the fee and had no
additional contact with the Office of Bar Counsel. On November 9, 2017, the
Commission issued a third complaint against Keﬁniston alleging the following
violations: (1) SCR 3.130(1.3) (Diligence) for failing to appear in court regarding
‘her custody case; (2) SCR 3.130(1.4)(a)(3) (Communication) for failing to
communicate with Kincaid regarding the status of her case after failing to

appear at the June 9, 2017 hearing; and (3) SCR 3.130(1.16)(d) (Declining or




terminating representation) for failing to refund his unearned fee and the
sheriff’s fee to Kincaid.?

Kenniston was served with the Commission’s charges by mail on
January 11, 2018 and January 22, 2018, Despite being served, Kenniston
failed to answer fhe Commission’s charges prior to the KBA'’s filing of the
Motion for Suspension on February 13, 2018.3 Due to Kenniston’s faﬂure to
respond timely, the KBA requests that this Court indefinitely suspend
Kenniston, under SCR 3.380(2). Having reviewed the KBA’s motion, we agree
that indefinite suspension is warranted.

| For the foregoing reasons, it is hereby ORDERED:

1. Pursuant to SCR 3.380(2), Richard Graham Kenniston is hereby

suspended indefinitely from the practice of law in the Commonwealth of

Kentucky.

2 Subsequently, the Office of Bar Counsel filed a motion to clarify its complaint
against Kenniston to identify that the child that Kincaid sought custody of was her
cousin not her grandchild as previously stated by Kenniston. Kenniston did not file a
response to the Office of Bar Counsel’s motion and an order amending the complaint
was entered January 8, 2018.

3 The Office of Bar Counsel has informed the Court that Kenniston tendered a
one-page response in KBA File 17-DIS-0131 and a similarly brief response in KBA File
17-DIS-0289 on March 13, 2018. Kenniston tendered no response in KBA File 17-
DIS-0054. On April 10, 20 18, Kenniston moved for permission to file a late answer
but failed to include a Certificate of Service (Kentucky Rules of Civil Procedure (CR)
5.03) or to comply with CR 76.34(3), which states that ten copies of motions and
responses shall be filed as required and as the Court directs. On April 17, 2018, the
Court granted the KBA’s Motion to Supplement the Motion for Suspension, which
stated that Kenniston’s filings were untimely and did not comply with the Civil Rules.
Because of Kenniston’s failure to comply with the rules, his belated responses were
not considered. However, in any event, the responses would not affect the outcome of
this case.




2. Asrequired by SCR 3.390, Kenniston will within ten (10) days ‘after
the issuance of this order of suspension notify, by letter duly placed with the
United States Postal Service, all courts or other tribunals in which he has
matters pending of his suspension. Further, he will inform, by mail, all of his
clients of his inability to represent them and of the necessity and urgency of
promptly retaining new counsel. Kenniston shall simultaneously provide a
copy of all such letters of notification to the Office of Bar Counsel. Kenniston
shall immediately cancel any pending advertisements, to the extent possible,
and shall terminate any advertising activity for the duration of the term of
suspension.

3. As stated in SCR 3.390(a), this order shall take effect on the tenth
(10th) day following its entry. Kenniston is instructed to take.promptly all
reasonable steps to protect the interests of his clients. He shall not during the
term of suspension accept new clients or collect unearned fees and shall
comply with the provisions of SCR 3.130-7.50(5).

All sitting. All concur.

ENTERED: June 14, 2018.
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